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Summary of Developments 
 

 

Developments Reported in the 2020–21 Supplement 
 

The 2020–21 supplement of Wisconsin Probate System: Forms and Procedures Handbook reflects 

legal developments since publication of the 2018–19 revision. All forms in the book have been 

updated, as necessary. In addition, the hypothetical fact scenario and all related forms were 

updated. See generally chs. 3, 6. Exemption amounts and probate filing fees also were updated. See 

§§ 2.23, 3.43, 6.3, 6.4. 

 

The 2020–21 supplement also includes information about the following: 

 

An updated Transfer by Affidavit form, new forms related to that form (instructions, affidavit of 

heirship, and affidavit of service or waiver of notice), and commentary regarding the form, 

including a possible limitation of using this method of transfer. See §§ 2.14, 5.1–5.3; Forms 5.1A–

5.1D. 

 

A revised letter of representation. See Form 2.1. 

 

A 2020 change by the Wisconsin Legislature regarding whether a death certificate must be filed 

with the termination of decedent’s interest form. See § 5.15, Form 5.23. 

 

An updated address for submitting a federal estate tax return. See Form 6.6. 

 

Tax regulations proposed in 2020, clarifying whether certain deductions are miscellaneous 

itemized deductions (and thus affected by the suspension of the deductibility of miscellaneous 

itemized deductions) and other issues. See § 6.14. 

 

 

Developments Reported in the 2018–19 Revision 
 

The 2018–19 revision of Wisconsin Probate System: Forms and Procedures Handbook reflects 

legal developments since publication of the 2016–17 supplement. All forms in the book have been 

updated, as necessary. In addition, the hypothetical fact scenario and all related forms were 

updated. See generally chs. 3, 6. Because electronic filing is mandatory for most filers, efiling 

instructions were incorporated. See chs. 3 (intro.), 4 (intro.), 5 (intro.), 6 (intro.). Exemption 

amounts and probate filing fees also were updated. See §§ 2.23, 3.43, 6.4. 

 

The revised edition also includes new information about the following: 

 

The Tax Cuts and Jobs Act. See §§ 2.23, 6.3, 6.7, 6.14, 6.17. 

 

The current status of domestic partners and same-sex couples, as well as how to determine the 

determination date of a married same-sex couple. See § 2.20. 

 

Procedures to secure and protect assets. See §§ 3.16–.19. 

 

A reminder to cancel all the decedent’s accounts and to collect any refunds. See § 3.21. 
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Accurate reporting of the value of inventoried assets, including any liens or encumbrances. See 

§§ 3.21, 4.14. 

 

A new section regarding contesting claims. See § 3.25. 

 

The newly combined Termination of Decedent’s Interest form. See § 5.14, Forms 3.52, 5.23. 

 

An election to make if the decedent owned an interest in a partnership. See § 4.13. 

 

A practice tip regarding how a personal representative can avoid breaching his or her fiduciary duty 

and incurring personal liability. See § 4.17. 

 

Whether the limit to file claims applies to known creditors or to creditors that would have been 

known with reasonable diligence. See § 4.18. 

 

 An update regarding status of the Transfer by Affidavit form. See Form 5.1. 

 

The applicability of a penalty if a taxpayer claims a deduction allowed under I.R.C. § 199A. See 

§ 6.16. 

 

Updated instructions on how to obtain a federal employer identification number. See Form 6.1. 

 

A newly added form, Request for a Closing Certificate for Fiduciaries. See Form 6.14; see also 

§§ 3.28, 4.21 (instructions for using form). 
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Foreword 
 

 

For more than 35 years, this book has been a mainstay for Wisconsin probate attorneys.  During 

that time its detailed instructions for each step of the probate process, its forms, and its sample 

letters have helped thousands of Wisconsin attorneys handle probate matters more efficiently and 

effectively.  For the less experienced probate attorney, it serves as a trusted adviser; for the 

experienced probate attorney, it provides an indispensable checklist and tickler. 

 

So it is with pride that we publish this fifth edition of the Wisconsin Probate System, a work that 

would not be possible without the commitment and efforts of its current authors, Jennifer R. 

D’Amato, Jessica King, and Peter J. Wyant (who also worked on the 2017 supplement).  Despite 

their own demanding practices, they were always available for questions and guidance.  On behalf 

of the State Bar of Wisconsin and the many attorneys who will use this resource, we express our 

sincere appreciation. 

 

We would, of course, be remiss if did not acknowledge the contributions of those who worked on 

earlier versions:  Robert R. Lehman and Edward J. Reisner, authors of the original system; those 

who worked on the second edition, Timothy A. Nettesheim, Joseph Boucher, Debbie Garten, and 

William F. Mundt; and authors of the third and fourth editions, Dean T. Stange, Jennifer R. 

D’Amato, and Jessica King. 

 

Finally, thanks are due to the concerted efforts of the State Bar of Wisconsin staff, including 

Attorney-Editors Rita Knauss and Melita Mullen, who worked with the authors to revise the book; 

Production Coordinator Jackie Johnson, who undertook the daunting task of finalizing the revision 

and attending to the minute details of a very detailed system book; and the attorney-editors who 

gave freely of their time and considerable talents when reviewing the text one final time for 

accuracy and clarity. 

 

 

CAROL A. CHAPMAN, ESQ. 

BUSINESS AND CONTENT DEVELOPMENT MANAGER 

STATE BAR OF WISCONSIN 
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How to Cite This Book 
 

 

Cite this book in briefs and legal memoranda as: 
 

Jennifer R. D’Amato et al., Wisconsin Probate System:  Forms and Procedures Handbook (5th ed. 

2019). 

 

[See The Bluebook: A Uniform System of Citation R. 15, B15.1 (Columbia Law Review Ass’n et al. 

eds., 20th ed. 2015).] 

 

After the first full citation, you may cite this book as: 
 

Wisconsin Probate System, supra, at ____. 

 

[See The Bluebook: A Uniform System of Citation R. 4.2(a), 15.10, B15.2 (Columbia Law Review 

Ass’n et al. eds., 20th ed. 2015).] 
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How to Use This Book 
 

 

The Wisconsin Probate System is a practical guide to probate procedure in Wisconsin.  The book 

describes how to effectively and ethically represent a client and how to select and use various 

judicial and administrative procedures to identify, collect, and distribute the decedent’s assets and 

settle the decedent’s estate.  The book also provides practice aids such as forms, sample letters, and 

checklists to help attorneys become familiar with the documentation needed to probate the typical 

estate, including estate and income tax returns.  Some of the more complex forms in the book have 

been prepared using data from a fact pattern about a hypothetical decedent, William O. Hart, and 

his estate, to demonstrate the procedures involved. 

 

The book includes a master information list (MIL) for organizing client data.  At first blush, the 

MIL may seem an anachronism for law offices that manage client databases with computers, but it 

remains a useful tool for structuring the initial client interview and an important adjunct to the 

client’s file.  The fact is that an attorney probating an estate must collect, accurately record, and 

preserve a great deal of information.  The MIL in this book provides a means of doing so. 

 

In addition, the field of probate practice has a vocabulary all its own—terms of law and terms of 

art.  For that reason a glossary of probate terms follows this “How to Use” section. 

 

Wis. Stat. § 879.47 has traditionally required that uniform forms be used in probate proceedings.  

These forms are generally available through the register in probate or form companies.  They are 

also available online from the Wisconsin Court System Circuit Court Forms website:  https://

www.wicourts.gov/forms1/circuit/index.htm.  The chart that follows this “How to Use” lists all the 

forms and letters in this book. 

 

The book is divided into six chapters.  As with earlier editions, and in recognition of the 

continually increasing use of informal probate in most counties in Wisconsin, this revised edition 

places heavy emphasis on informal probate, though it also extensively covers summary procedures 

and formal probate. 

 

Chapter 1, “Probate Practice Aids,” provides the previously discussed and the following additional 

practice aids:  a cash requirements worksheet, estate progress worksheets, and a critical date chart. 

 

Chapter 2, “Planning the Representation,” spells out preliminary steps and how to identify the 

client, analyze the decedent’s assets, choose the appropriate probate procedure, and proceed 

ethically during probate. 

 

Chapter 3, “Informal Probate,” provides a comprehensive guide to probating an estate using 

informal probate procedures.  In many cases an estate can be probated by mail, with no court 

appearances.  Chapter 3 describes that procedure, but also describes what to do when a court 

appearance is necessary.  Many letters in chapter 3 may be adapted for other probate situations. 

 

Chapter 4, “Formal Probate and Special Administration,” describes the steps to be taken when an 

estate cannot be settled with informal probate or summary procedures.  Formal probate was once 

considered “regular” probate because it was used to settle the majority of estates.  While this is no 

longer the situation, some estates still require an initial hearing, a proof of will, or a hearing on the 

final account and petition. 
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Chapter 5, “Summary Procedures,” provides guidance on using summary procedures, either to 

completely settle smaller and uncomplicated estates or to transfer certain assets from the estate. 

 

Chapter 6, “Estate and Income Taxes,” discusses the myriad issues that arise on both the federal 

and state levels involving the taxes that must be paid as a part of probate.  The chapter includes a 

sample scenario, along with examples of, and clear instructions on, how to complete the forms 

involved. 

 

The book concludes with a forms index and a subject index.  In addition to a simple alphabetical 

list of forms and letters, the forms index also notes the latest revision date for court-approved and 

other miscellaneous forms. 

 

The Wisconsin Probate System is not an exhaustive treatise on probate law and procedure, for at 

least two reasons.  First, because each estate is different, attorneys are bound to encounter 

situations that require procedures not covered here.  As these occur, any new materials developed 

to deal with new situations, and acceptable to the court, should be duplicated and placed in this 

binder. 

 

Second, each county may impose its own requirements on the probate process in its jurisdiction.  

Consequently, the forms that must be prepared to be acceptable may differ slightly from the 

examples in this book.  When attempting to probate an estate in a county in which an attorney is 

unfamiliar with local practice, he or she should contact the register in probate and attempt to 

confirm procedural requirements in advance. 

 

To the best of our knowledge, the information and forms in the Wisconsin Probate System are 

current as of the date of publication.  Nonetheless, attorneys should always be aware of changes in 

the statutes or regulations that might affect forms and procedures for probate and should always 

ensure that the most recent forms are used. 

 

The Wisconsin Probate System also contains copies of forms and letters that, while not court-

approved, have proved convenient to use when probating an estate.  Sound practice requires that 

one not follow such forms slavishly.  Some materials here must be revised and adjusted to suit the 

circumstances of the estate in question. 
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Glossary 
 

 

The following definitions are for general use only.  Because the statutes define many terms more 

precisely, check the statutes carefully.  See particularly the statutory definitions in Wis. Stat. 

§§ 701.0103 and 701.1102 relating to trusts and Wis. Stat. §§ 851.01–.31 relating to probate. 

 

Ademption:  Either fulfillment of specific bequest by some gift to distributees during decedent’s 

lifetime or sale or destruction of specifically bequeathed property before death (applies only to 

specific devise or bequest situations). 

 

Administration:  Any proceeding relating to a decedent’s estate, whether testate or intestate. 

 

Adverse Possession:  A method of acquiring title to someone else’s property by occupying it in a 

manner and for a time prescribed by statute.  See Wis. Stat. ch. 893. 

 

Affiant:  A person who makes, swears to, and signs a notarized statement (affidavit) relating to 

certain facts. 

 

Alternate Valuation Date:  For federal estate tax purposes, a date for valuing property other than 

the date of death.  The alternate valuation date for property not sold or transferred is six months 

after the date of death.  The alternate valuation date for property sold or transferred within six 

months after death is usually the date of transfer. 

 

Ancillary Administration:  Administration in a jurisdiction other than where the decedent was 

domiciled.  See Wis. Stat. ch. 868. 

 

Annuity:  A periodic payment of money to a person for life or for a specified number of years, 

usually made monthly.  It is one method used to settle the payout of life insurance proceeds. 

 

Appraiser:  A professionally qualified person retained by the personal representative or appointed 

by the court to ascertain and report to the personal representative or the court the fair market value 

of personal and real property in an estate. 

 

Assignment:  A transfer of real or personal property, or of rights to some kind of property, of any 

estate or right to the estate. 

 

Attestation of a Will:  The act of witnessing the execution of a will by a testator.  The witnesses 

also sign the will in the presence of each other. 

 

Augmented Marital Property:  See Wis. Stat. §§ 861.02(2), 861.03–.06. 

 

Beneficiary:  A person or organization named in a will to receive any interest in a decedent’s 

estate.  Technically, a beneficiary inherits from the testate estate and an heir inherits from the 

intestate estate, but the terms are sometimes used interchangeably in testate cases.  See Wis. Stat. 

§ 701.0103(3). 

 

Bequest:  A gift of personal property by will.  Now that the legal distinction between real and 

personal property for certain probate purposes has been abolished, the term may be used generally. 
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Bond:  In probate, may mean either a performance bond, which guarantees the performance of 

some duty (for example, a bond of a personal representative), or a liability bond, which protects the 

bonded person from liability for damages. 

 

Bondsman:  See Surety. 

 

Claim:  Cause of action; demand for money or property; right to payment.  In probate, the amount 

allegedly owed by the decedent to a creditor or the documentation to support such a debt.  See Wis. 

Stat. ch. 859. 

 

Codicil:  An amendment to a will, executed with the same formality. 

 

Creditor:  A person or entity to whom a debt or other liability is owed.  Broadly, a person who has 

any legal liability upon a tort or a contract or who has the right to require the performance of any 

legal obligation, contract, or guaranty. 

 

CUSIP Number:  A number assigned to publicly traded securities for tax purposes.  It should be 

included in the description of the security on tax returns and other documents. 

 

Decedent:  A deceased person, usually the person whose estate is subject to administration. 

 

Deferred Marital Property:  See Wis. Stat. § 851.055, ch. 766. 

 

Deposes:  The act of swearing under oath to a written statement. 

 

Descent:  The process of obtaining an interest in an estate by inheritance. 

 

Determination Date:  See Wis. Stat. § 766.01(5). 

 

Devisee:  A person to whom real property is given by will. 

 

Disbursement:  Money paid out of the estate by the personal representative for debts, expenses, 

and taxes. 

 

Disclaimer:  A technique by which a person irrevocably refuses to accept a transfer of an interest 

in property.  I.R.C. § 2518 relates to federal disclaimer.  Regarding Wisconsin disclaimer, Wis. 

Stat. § 854.13 involves the disclaimer of transfers under nontestamentary instruments and of 

transfers by will, intestacy, or appointment. 

 

Distributee:  Any person or beneficiary of an estate who actually receives as a distribution an 

interest in an estate. 

 

Distribution:  The process of apportioning and distributing the remainder of the estate of a 

deceased person to his or her beneficiaries (testate) or heirs (intestate) after all debts, claims, 

expenses of administration, and taxes have been paid. 

 

Domestic Partnership:  The legal relationship formed between two individuals under Wis. Stat. 

ch. 770 between August 1, 2009 and April 1, 2018. 
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Domicile:  The place where a person has a true, fixed, and permanent home and an intention to 

remain there indefinitely.  A domicile may or may not be the same as a residence.  A person has 

only one domicile but may have several residences. 

 

Domiciliary Letters:  A document that establishes the personal representative’s authority to 

represent an estate. 

 

Escheat:  A reversion of an estate or some part of it to the state when the decedent does not have 

any heirs and the decedent’s will does not dispose of all of his or her property, or if the beneficiary 

cannot be located or does not claim his or her share of the estate. 

 

Estate:  All real and personal property left by a decedent in which the decedent had a right or 

interest. 

 

Ex Dividend:  Stock sold without any right to dividends previously declared but unpaid at the time 

of purchase. 

 

Federally Qualified Plan:  A retirement plan that has been qualified under I.R.C. §§ 401–409. 

 

General Bequest:  A bequest of property that need not be satisfied out of property that has been 

identified specifically in the will. 

 

Gift in Contemplation of Death:  A type of gift that is included in the decedent’s estate for estate 

tax purposes.  See I.R.C. § 2035. 

 

Guardian ad Litem:  An attorney appointed by the court to represent the interests of either a 

minor person, an incompetent person, or a person in the military who is an interested party in the 

administration of an estate. 

 

Guardian for the Estate (General Guardian):  A person appointed by the court who has 

continuing and general supervision over the financial affairs of a person who is not legally 

competent to manage them personally.  See Wis. Stat. ch. 54. 

 

Heir:  Any person entitled to an interest in the estate of a decedent by reason of the laws of 

intestate succession (when there is no will).  See Beneficiary. 

 

Individual Property:  See Wis. Stat. § 766.31(6), (7). 

 

Interested Party:  A person or entity (for example, a creditor) with the right to be given notice of 

probate proceedings.  See Wis. Stat. § 851.21. 

 

Interpolated Terminal Reserve:  Gift or estate taxable value of a life insurance policy held on the 

life of a living person. 

 

Intestate:  May refer to either a decedent who dies without leaving a valid will or the condition of 

an estate when a person dies without leaving a valid will.  Partial intestacy occurs when the will 

does not dispose of the entire estate.  See Testate. 

 

Inventory:  A list of all the decedent’s assets.  The inventory is filed with the court by the personal 

representative. 



  GLOSSARY  

 

 

Glossary-4   © June 2019, State Bar of Wisconsin  

G:\CLE\Books\BookGen\Lexum\Probate - PDF Files\Single Word Files\09_Glossary.Probate19.fin.doc  9/11/07 

IRA:  Acronym for individual retirement account.  A personal retirement plan that permits a 

certain amount of income to be saved or invested, with taxes on earnings deferred. 

 

Issue:  An individual’s direct lineal descendants, for example, children, grandchildren, great 

grandchildren. 

 

Joint Tenancy:  Property held by two or more persons each holding an undivided interest in the 

property and having the right of survivorship. 

 

Judgment:  Court order allowing the final account and distributing the estate. 

 

Legacy:  Traditionally referred to a disposition of personalty by will.  The word now means a 

devise or bequest of any testamentary gift. 

 

Letters of Trust:  A document that establishes a trustee’s authority to represent a trust created by 

decedent’s will. 

 

Lien:  A claim against real or personal property that secures an obligation. 

 

Life Estate:  An interest in property that continues during the life of a person and ends upon death. 

 

Life Tenant:  A person with the right to use or occupy property for the duration of his or her own 

or someone else’s life. 

 

Liquidation:  The process of selling real or personal property to convert it to cash. 

 

Marital Property:  Property accumulated by spouses during marriage and after the determination 

date.  Such accumulation can occur through a spouse’s efforts, earning or accrual of income from a 

spouse’s property during marriage but after the determination date, or reclassification of nonmarital 

to marital property by some means provided for in the Wisconsin Marital Property Act. 

 

Nonmarital Child:  A child who is neither conceived nor born while his or her parents are 

lawfully married, who is not adopted, and whose parents do not later marry. 

 

Notice:  The process of letting interested parties know about proceedings during probate.  See 

generally Wis. Stat. ch. 985 for information about the publication of legal notices. 

 

Payable on Death (P.O.D.):  A designation that a life insurance policy or other assets in cash or 

other property will be paid to one person upon the death of another. 

 

Pecuniary Bequest:  Bequest of a stated amount of money instead of either a percentage or 

something other than money. 

 

Pension:  A regular payment to a person, usually during retirement, disability, or fulfillment of 

some other type of service, which may or may not terminate at the person’s death. 

 

Personal Representative:  The person named in a decedent’s will or determined by law, and then 

appointed by the court, to manage the decedent’s estate during probate.  The term personal 

representative is now used in place of executor, executrix, administrator, or administratrix. 

 



  GLOSSARY  

 

 

© June 2019, State Bar of Wisconsin  Glossary-5  

G:\CLE\Books\BookGen\Lexum\Probate - PDF Files\Single Word Files\09_Glossary.Probate19.fin.doc  9/11/07 

Petition:  A request to the court by an interested person to take certain action, accompanied by a 

statement of facts. 

 

Pour-Over Trust:  Generally, an inter vivos trust into which an estate’s assets are distributed. 

 

Power of Appointment:  The authority given by one person to another to dispose of property.  

May be given to appoint property to a limited group of people (special power) or to anyone 

designated by the appointee of the power (general power). 

 

Predetermination Date Property:  See Wis. Stat. § 766.01(5). 

 

Pretermitted Heirs:  A child or other descendent omitted in the testator’s will.  If the omission is 

unintentional, or if the child is born or adopted after the will is made, there may be statutory 

remedies.  See Wis. Stat. § 853.25. 

 

Recording:  The act of giving the register of deeds a document that is placed on the public records 

by making a copy and returning the original. 

 

Reformation of Property:  An equitable judicial remedy in cases of fraud or mistake whereby an 

instrument of title to property is reformed to reflect the manner in which title to the property was 

intended to be held. 

 

Registered Domestic Partner:  An individual who has signed and filed a declaration of domestic 

partnership between August 1, 2009 and April 1, 2018, in the office of the register of deeds of the 

county in which he or she resides.  See Wis. Stat. § 770.01(1). 

 

Remainderman:  One who is entitled to the remainder of an estate after a preceding part of that 

estate has been disposed of. 

 

Residence:  Legally, a dwelling in a particular locality.  May or may not be the same as a domicile. 

 

Residuary Bequest:  Any bequest of the balance of the estate that remains after all specific 

bequests have been made. 

 

Right of Representation:  Method of dividing an interest in a trust or estate in which the group of 

distributees take the share to which a decedent would have been entitled.  Also known as per 

stirpes. 

 

Secured Debt:  The obligations and debts of a person who pledges or provides property to secure 

the repayment of a debt or obligation. 

 

SEP:  Simplified employee pension plan established pursuant to the Internal Revenue Code. 

 

Street Name:  A security registered in street name is registered in the name of the brokerage 

company, not the owner.  This is how most shares are held when purchased through a brokerage 

company. 

 

Special Administrator:  A person appointed by the court, usually for a limited time and purpose, 

to manage special problems that may arise during probate. 
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Specific Bequest:  Any bequest of a certain class or kind of property. 

 

Summary Procedures:  Any of the procedures set forth in Wis. Stat. ch. 867, which may be 

available if the value of the decedent’s probate estate is less than $50,000. 

 

Surety:  A person or corporation that undertakes to pay money if the personal representative or 

other fiduciary fails to live up to his or her obligations and duties (bond). 

 

Survivorship Marital Property:  Marital property held by the spouses in which title to all 

property passes to the survivor.  It includes property held on the deed as survivorship marital 

property.  Property given to spouses as joint tenants or acquired by spouses after the determination 

date is survivorship marital property, unless the donor provides otherwise.  Survivorship marital 

property passes to the survivor as a nontestamentary disposition by operation of law. 

 

Testate:  The term used to describe an estate when the decedent has left a valid will, that is, one 

that disposes of all the decedent’s property.  See Intestate. 

 

Testator:  A designation given to a decedent who dies leaving a will. 

 

T.O.D. Beneficiary:  A person designated on a deed as a transfer on death beneficiary under 

section 705.15. 

 

Transfer Agent:  A person through whom certain types of a decedent’s property, such as stocks, 

are sold or purchased. 

 

Trust:  A legal entity, created either during a person’s lifetime (an inter vivos trust) or by will (a 

testamentary trust), that transfers property to someone (the trustee) for the benefit of persons 

designated as beneficiaries in the trust instrument.  See Wis. Stat. § 701.0103(30). 

 

Uniform Fiduciaries Act:  See Wis. Stat. § 112.01. 

 

Unilateral Income Election:  A written election unilaterally made by a spouse pursuant to Wis. 

Stat. § 766.59 that characterizes income from that spouse’s individual property as individual 

property rather than marital property.  Without this election or a separate marital agreement, 

income from individual property earned during marriage is marital property. 

 

Valuation:  The process of arriving at the market value of assets in the estate of a decedent through 

the use of appraisers and other objective proof. 

 

Waiver:  The process of giving up some right, such as notice to probate proceedings or an interest 

in a decedent’s estate.  See Wis. Stat. §§ 879.09, 879.26. 

 

Will:  A document that directs the disposition of a testator’s property, executed in accordance with 

statutory requirements.  See Wis. Stat. ch. 853. 

 

Will-Substitute Agreement (Washington Will):  A marital property agreement that not only 

classifies spouses’ property interests but also transfers property at death without probate by a 

nontestamentary disposition to a designated person, trust, or other entity.  See Wis. Stat. 

§ 766.58(3)(f). 
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Chapter 1 

Probate Practice Aids 
 

 

  Note.  Very special thanks are extended to Reinhart attorney Brett Erdmann for his help in 

updating this book.  Mr. Erdmann is with the Milwaukee office and is an attorney in the firm’s 

trusts and estates practice.  He received his law degree (magna cum laude) from Marquette 

University and his undergraduate degree from the University of Wisconsin-Madison. 
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Introduction 
 

Chapter 1 provides practice aids for attorneys:  the Master Information List (MIL), the Cash 

Requirements Worksheet, the Estate Progress Worksheets, and the Critical Date Chart.  These 

forms provide templates for attorneys to create working spreadsheets, to be used in future probate 

administrations.1 

 

Fundamentally, the MIL provides a data collection system that applies to virtually any estate 

in probate.  Its organization prompts the lawyer or legal assistant to query clients, assemble 

                                                      
1 Unless otherwise indicated, all references in this chapter to the Wisconsin Statutes are to the 2019–20 

Wisconsin Statutes, as affected by acts through 2021 Wis. Act 24; and all references to the Internal Revenue 

Code (I.R.C.) are current through Pub. L. No. 117-7 (Apr. 14, 2021). 
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working documents, and prepare important property schedules in order to settle the estate.  The 

MIL collects general information in Part I, information on property passing through the probate 

estate in Part II, information on nonprobate property requiring administration in Part III, and 

information on preparing the final Estate Account in Part IV. 

 

  Note.  Before April 1, 2018, Wisconsin recognized registered domestic partners, a status 

available to couples of the same sex.  After the U.S. Supreme Court held that all states must 

allow and recognize same-sex marriages in Obergefell v. Hodges, 576 U.S. 644 (2015), the 

legislature thought domestic partnerships duplicative and, as part of 2017 Wis. Act 59, 

eliminated Wisconsin’s domestic partnership registry.  Act 59 did, however, allow previously 

registered domestic partners to retain some rights.  Previously registered domestic partners are 

entitled to some, but not all, legal protections that the law affords to spouses.  Domestic 

partnership does not include many of the core provisions of the legal relationship of marriage, 

including the intricate property system that applies to married couples under the marital 

property law. 

 Legal protections that the law does provide domestic partners include the following: 

1. A surviving domestic partner will inherit under the laws of intestacy. 

2. A surviving domestic partner has the same right to assignment of the deceased partner’s 

interest in the home as does a surviving spouse. 

3. A surviving domestic partner may select certain personal and household items after the 

death of the other domestic partner. 

4. Real estate titled in the names of both domestic partners is presumed to be held in joint 

tenancy, unless the deed indicates a contrary intent. 

 There are also certain automatic effects of a termination of a domestic partnership.  For 

example, the termination of a domestic partnership automatically revokes the provisions in a 

will in favor of a former domestic partner.  

 

  Note.  The U.S. Supreme Court has held all states must allow and recognize same-sex 

marriages.  Obergefell v. Hodges, 576 U.S. 644 (2015).  Therefore, discussions and forms in 

this and the other chapters must be read as applying to, and occasionally be adapted for, same-

sex couples. 

 

Each bit of information on the MIL is identified by a number in decimal notation (for 

example, 1.00, 5.14, 11.12).  If the MIL is used for all the firm’s estate proceedings, MIL Section 

2.00 will always signify the name of the decedent, although the actual name obviously will be 

different.  Given that no two estates are exactly alike, parts of the MIL system may not apply to a 

particular estate.  For example, if the late Mrs. Roberts was married, then information about her 

spouse would be entered in the MIL.  But if the late Mr. Wright had never been married, MIL 

entries relating to spouses would be left blank.  These are simple examples, but they make the 

point. 

 

In some instances, MIL numbers correspond to larger “bits” of information—data on 

worksheets and schedules.  For example, MIL Section 4.07 records gifts and inheritances received 

by the decedent during marriage.  Regardless of whether the MIL entry requires a relatively simple 

piece of data, such as a birthdate, or a packet of schedules that illustrate property ownership, the 

information should be confirmed, entered carefully, and updated or corrected when necessary. 

 

MIL Sections 11–16 deal with assets that are usually included in the probate estate and listed 

in the inventory.  Information about assets listed in Sections 17–21 is useful for tax preparation and 

for nonprobate administration, but these assets usually are not listed in the probate estate. 
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MIL Sections 22–38 collect information needed to prepare accountings for an estate. 

 

The Cash Requirements Worksheet provides a way of estimating the estate’s cash needs in 

order to plan for the sales of assets.  Often, family members are unaware of these needs.  It is 

common to find that beneficiaries simply expect that assets will be turned over to them.  The Cash 

Requirements Worksheet can help explain the probate process to the personal representative or 

beneficiary.  Ordinarily, the Cash Requirements Worksheet will be prepared after the estate has 

been opened. 

 

Sometimes an estate will have sufficient liquid assets to meet all cash needs, but interim 

investment decisions are necessary.  The Cash Requirements Worksheet may provide some 

guidance for such investment decisions. 

 

Because the chronology of payment may differ with the date of death or the fact situation of a 

particular estate, no attempt has been made to put the cash needs items into any chronological 

order.  When working with clients, however, the attorney may wish to organize the schedule by 

payment dates. 

 

Finally, the Estate Progress Worksheets provide a way of tracking the estate administration, 

and the Critical Date Chart provides a way of recording important dates and due dates. 
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Summary of Master Information List 
 

 

I.  General 
 

 
 

II.  Property Passing Through Probate Estate 
 

 
 



  CHAPTER 1 

 

 

1-6 © June 2021, State Bar of Wisconsin 

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

III.  Nonprobate Property Requiring Administration 
 

 
 

 

IV.  Preparing the Estate Account 
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Master Information List (EST-0105, EST-0106) 
 

 

I.  General 
 

 
 

 
■   General Information     Section 1 
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■  Decedent      Section 2 
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■  Surviving Spouse      Section 3 
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■  Marital Property      Section 4 
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■  Heirs and Beneficiaries      Section 5 
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■  Will and Codicils      Section 6 

 

 
 

 
■  Personal Representative      Section 7 

 

 



PROBATE PRACTICE AIDS 

 

 

© June 2021, State Bar of Wisconsin  1-19 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

 
 

 
■  Trusts      Section 8 
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■  Appraisers and Professional Advisors      Section 9 
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■  Safe Deposit Box      Section 10 
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II.  Property Passing Through Probate Estate 
 

 
 
The assets described in Sections 11–15 ordinarily pass through the probate estate.  Separate 
schedules are provided for recording information about assets held in the decedent’s sole name or 
as tenancy in common and assets held in the surviving spouse’s sole name or as tenancy in 
common in which the decedent had a marital property interest.  The obligations described in MIL 
Section 16 are listed in the Inventory. 

 

 
■  Solely Held Real Estate      Section 11 
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If yes, collect detailed information on MIL Schedule 11.1.  Include in this schedule the decedent’s 
interest as a vendee of a land contract or as a tenant in common, regular fee ownership, 
easements, and the value of any contract to purchase. 

 

 
 
If yes, list real estate interests in which the decedent had a marital property interest but that are 
titled in the name of the surviving spouse in MIL Schedule 11.2. 

 
1. Describe in MIL Schedules 11.1 and 11.2 the type of property (e.g., homestead, farm, vacant 

residential rental units, cottage). 

 
2. Give in MIL Schedules 11.1 and 11.2 the exact name on the deed and describe how the 

property is held and, if decedent has less than a full interest, the decedent’s fractional interest.  
Include only the value of the decedent’s fractional interest. 

 
3. Note mortgages and liens secured by solely held property interests on MIL Schedules 16.1 and 

16.2 with full details of principal amount, date of instrument, full recording data, names of 
parties, principal balance due, and accrued interest as of the date of death.  Also list 
mortgages when the decedent is personally liable in MIL Schedules 16.1 and 16.2.  If the 
decedent is not personally liable, note the mortgagee information below the property 
information and subtract the mortgage amount, giving the net value. 

 
4. Leasehold interests and easements (dominant or servient estates) are generally considered in 

valuation of the property.  Other interests in real estate are listed in MIL Schedules 14.1 and 
14.2 (solely held mortgages, notes, cash, and land contracts) and Schedules 18.1 and 18.4 
(jointly held property). 

 
5. Attach copies of all appraisals, deeds, land contracts, mortgages, affidavits, easements, 

leases, abstracts, title insurance policies, and other real estate documents. 

 
6. Obtain real estate tax assessments and bills, and arrange to pay delinquent taxes or 

installments as they come due.  (See MIL Schedules 11.1 and 11.2 and calendar the dates on 
the Estate Progress Worksheet.)  Consider attaching the most recent municipal assessment to 
MIL Schedules 11.1 and 11.2 as an exhibit for valuation. 

 
7. Obtain property insurance (fire and extended coverage) information for each parcel, and 

identify such information by the item number on the schedule to which it pertains.  Instruct the 
insurance agent or insurance company to change the insured to “Estate of 
_____________________, c/o _______________________________________, Personal 
Representative” and change the property’s status from “owner occupied” to “vacant,” if 
applicable.  If the property is titled in the surviving spouse’s name and the estate has a marital 
property interest, consider adding the estate as an additional insured on the spouse’s property 
to cover the time before titling the interest in the estate. 
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■  Solely Held Stocks      Section 12 

 
Note:  Property listed in Section 12 is reported on Schedule B of the Federal Estate Tax Return 
(IRS Form 706). 

 

 
 
If the decedent did have such interest, list detailed information on MIL Schedule 12.1 for stocks 
held in the decedent’s sole name or MIL Schedule 12.2 for stocks held in the surviving spouse’s 
sole name.  Remember to list only one-half of the decedent’s interest in solely held stocks that are 
marital property.  Attach worksheets if additional space is needed. 

 
1. Valuation of publicly traded stocks 

a. Open-end mutual funds:  Bid price on valuation date. 
b. New York Stock Exchange, American Stock Exchange, or other recognized exchange 

stocks:  Valued at the mean between the high and low prices on the valuation date. 
c. Over the counter, bid-and-asked stocks:  Valued at the mean between the high and low 

prices on the valuation date. 
d. If no sales occurred on the valuation date (Saturday, Sunday, holiday, or no trading day), 

take the mean value on each of the closest trading days before and after the valuation date 
and take the weighted average of the two mean prices. 

e. If a stock is trading ex-dividend (but before record day), add the dividend to the ex-dividend 
market value (the dividend is not listed separately or shown as income with respect to a 
decedent). 

 
2. List stock dividends declared but not paid separately in the schedule. 

 
3. Appraise stock in closely held corporations after considering earnings, profits, dividends, and 

book value; recent sales; and other businesses in the industry of and size of the decedent’s 
holdings. 

 
4. Every stock certificate has an identification issue by the Committee on Uniform Identification 

Procedures—its CUSIP number, which may be obtained from any stockbroker and also 
appears on newer stock certificates.  The CUSIP number enables the Internal Revenue 
Service to easily cross-check reported values of stock listed on exchanges with the values 
reported on the Federal Estate Tax Return (IRS Form 706). 
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■  Solely Held Bonds      Section 13 

 
Note:  Property listed in Section 13 is reported on Schedule B of the Federal Estate Tax Return 
(IRS Form 706). 

 

 
 
If yes, list detailed information in MIL Schedule 13.1 for bonds held in the decedent’s sole name or 
MIL Schedule 13.2 for bonds held in the surviving spouse’s sole name.  Remember to list only one-
half of the decedent’s interest in solely held bonds that are marital property.  Attach worksheets if 
additional space is needed for computations or notes. 

 
1. Value bonds on the basis of the mean between high and low for sale prices on the bid-and-

ask-for quotations on the valuation date.  If no sales occurred on the valuation date (Saturday, 
Sunday, holiday, or no trading day), take the average of the mean value on each of the closest 
trading days before and after the valuation date. 

 
2. For valuation of bonds not traded publicly, compare the bond rate of interest to current interest 

rates, the soundness of any underlying security, the insurer’s earnings records and future 
earning capacity, and other economic factors considered in valuing stock. 

 
3. Interest must be accrued to date of death and listed separately below each bond item. 

 
4. U.S. government bonds are valued at redemption value (e.g., Series EE) per Treasury Table 

on the last payment date, or face or par value (e.g., Series G, H, or K) or quoted price on the 
valuation date, whichever is higher, without any credit for accrued interest. 

 
5. Indicate where bonds (either bearer or registered) are located for safekeeping. 

 
6. Bonds or stocks payable on death (P.O.D.) to named persons other than the decedent are 

listed as transfers during the decedent’s life (MIL Section 19) for estate tax purposes only (and 
are not included in the probate inventory). 

 
7. List all transfer agents, including their addresses and phone numbers.  List all worthless 

securities, but designate as “No Value.” 
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■  Solely Held Mortgages, Notes, Land Contracts, and Cash      Section 14 

 
Note:  Property listed in Section 14 is reported on Schedule C of the Federal Estate Tax Return 
(IRS Form 706). 

 

 
 
If yes, list detailed information on MIL Schedule 14.1 (held in decedent’s sole name) or MIL 
Schedule 14.2 (held in surviving spouse’s sole name). 

 
1. If any mortgage, land contract, or promissory note has accrued and unpaid interest due 

(whether past due and unpaid or accrued since the last payment date), list the amount and the 
period covered under the subheading “Accrued interest from _______ to ________.” 

 
2. List bank balances as shown on passbooks, bank statements, or bank records, and include 

unpaid interest accrued to the date of death under that item’s subheading. 

 
3. Consider discounting the value of mortgages or notes when the interest rate is below prevailing 

rates for comparable obligations or when the value of the underlying security is inadequate. 

 
4. Consider attaching copies of all documents and instruments and mark them as exhibits to MIL 

Schedule 14.1 or 14.2. 
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■  Other Miscellaneous Property      Section 15 

 
Note:  Property listed in Section 15 is reported on Schedule F of the Federal Estate Tax Return 
(IRS Form 706). 

 
Items that should be included in MIL Schedules 15.1 and 15.2 include rights to intellectual property; 
salary, wages, and commissions; death benefits; judgments; and so forth.  Obtain copies of 
pertinent documents, mark or identify the item numbers and the type of property, and attach the 
copies to the MIL schedule.  Use Schedule 15.1 for miscellaneous property held in the decedent’s 
sole name, and use Schedule 15.2 to reflect the decedent’s interest in miscellaneous marital 
property titled in the surviving spouse’s sole name in which the decedent had a marital property 
interest. 

 
General information on trusts is collected in MIL Section 8.  Information on trusts created by the 
decedent or in which the decedent had a general power of appointment is handled in MIL Section 
20.  The only trusts that should be reported on MIL Schedule 15.1 are (1) trusts created by 
someone other than the decedent that make a payment to the decedent’s estate at the decedent’s 
death and (2) qualified terminable interest property (QTIP) trusts for the decedent’s benefit created 
by a predeceased spouse. 
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■  Mortgages and Liens      Section 16 

 
List on MIL Schedule 16.1 all pertinent information about mortgages and liens on property in the 
decedent’s sole name.  List on MIL Schedule 16.2 all pertinent information about mortgages and 
liens on property in the surviving spouse’s sole name if it is marital property.  Be aware that real 
estate taxes, including both the full amount of unpaid taxes for the years before death and the 
amount of current year tax prorated until the date of death, are “liens” to be listed in Section 16. 

 
Note:  Debts listed in Section 16 are the only liabilities reported on the probate Inventory.  Liabilities 
listed in Section 16 are reported on Schedule K of the Federal Estate Tax Return (IRS Form 706).  
Other liabilities are recorded in the MIL and reported on the Federal Estate Tax Return (IRS Form 
706) as follows: 

 
1. Any unsecured debts chargeable to the probate estate are listed as claims (if allowed) on the 

estate’s accounts (see Part IV of the MIL) and on Schedule K (Part 1) of the Federal Estate 
Tax Return (IRS Form 706). 

 
2. Debts secured by nonprobate property are listed in the MIL section dealing with that property 

and on Schedule K (Part 2) of the Federal Estate Tax Return (IRS Form 706).  For example, a 
mortgage secured by survivorship marital property is listed in Section 18.  A lien on property 
held in a revocable trust is listed in Section 19 (under that section, the information would be 
gathered in the form set out under this section). 

 
3. Estate administration expenses are listed on the estate’s accounts (see Part IV of the MIL) and 

on Schedule J (Part B) of the Federal Estate Tax Return (IRS Form 706). 

 
4. Expenses of administering nonprobate property are listed in the accounting for that property 

(for example, a living trust accounting) and on Schedule L (Part 2) of the Federal Estate Tax 
Return (IRS Form 706). 
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MORTGAGES AND LIENS ON PROPERTY 
HELD IN DECEDENT’S SOLE NAME (OR TENANCY IN COMMON) 

 

 
 
Mortgages and Liens 

 
1. Creditor: 

Schedule and item no. of secured property: 
Describe instrument: 
Recording data: 
Face value: 
Unpaid balance at date of death: 
Rate of interest: 
Accrued interest to date of death: 
Attach copy of mortgage and mortgage note 

 
2. Creditor: 

Schedule and item no. of secured property: 
Describe instrument: 
Recording data: 
Face value: 
Unpaid balance at date of death: 
Rate of interest: 
Accrued interest to date of death: 
Attach copy of mortgage and mortgage note 

 

 
Real Estate Taxes 

 
3. Schedule and item no. of property subject to tax: 

Payment dates: 
Amounts due for prior years: 
Prorated amount for current year: 
Tax key no.: 
Attach copies of relevant tax bills 
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MORTGAGES AND LIENS ON PROPERTY HELD IN SURVIVING SPOUSE’S 
SOLE NAME (OR TENANCY IN COMMON) THAT IS MARITAL PROPERTY 

 

 
 
Mortgages and Liens 

 
1. Creditor: 

Schedule and item no. of secured property: 
Describe instrument: 
Recording data: 
Face value: 
Unpaid balance at date of death: 
Rate of interest: 
Accrued interest to date of death: 
Attach copy of mortgage and mortgage note 

 
2. Creditor: 

Schedule and item no. of secured property: 
Describe instrument: 
Recording data: 
Face value: 
Unpaid balance at date of death: 
Rate of interest: 
Accrued interest to date of death: 
Attach copy of mortgage and mortgage note 

 

 
Real Estate Taxes 

 
3. Schedule and item no. of property subject to tax: 

Payment dates: 
Amounts due for prior years: 
Prorated amount for current year: 
Tax key no.: 
Attach copies of relevant tax bills 
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III.  Nonprobate Property Requiring Administration 
 

 
 
The assets described in Sections 17–21 do not ordinarily pass through the probate estate, but they 
must be considered for tax purposes.  Additionally, such property often requires administration 
(e.g., administering a living trust, terminating a joint tenancy, or collecting death benefits).  
Separate schedules are provided in sections 18, 19, and 21 for recording information about assets 
held in the decedent’s sole name or as tenancy in common or held in the surviving spouse’s sole 
name or as tenancy in common in which the decedent held a marital property interest. 

 
The assets included in Section 19 do not include living trusts.  The typical assets of a living trust 
consist of property that does not otherwise pass at death by operation of law or beneficiary 
designation.  In other words, living trust assets are those that would otherwise be subject to 
probate if they were not in the living trust.  Even though the transfers to be listed in Section 19 are 
typically reported on Schedule G of the Federal Estate Tax Return (IRS Form 706) along with living 
trust assets, rather than collecting living trust assets in Section 19, use a separate set of the 
schedules provided in Sections 11–16. 
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■  Insurance on Decedent’s Life      Section 17 

 
Note:  Policies listed in Section 17 are reported on Schedule D of the Federal Estate Tax Return 
(IRS Form 706). 

 
Did the decedent own any interest in any insurance on the life of another person, including the 
surviving spouse (including the decedent’s marital property interest)? 
Yes ______  No ______ Report and list any such insurance owned by the decedent on the life of 
another person on MIL Schedule 15.1. 

 
Was there any insurance on the decedent’s life?     Yes _______  No _______ 

 
If yes, list detailed information required for each policy on MIL Schedule 17.1. 

 
1. Ask each insurance company to send the Life Insurance Statement (IRS Form 712) to the 

personal representative.  Form 712 will provide the necessary policy details required for 
Schedule D of the Federal Estate Tax Return (IRS Form 706):  names of the owner, insured, 
and beneficiaries; amount of proceeds; and any adjustments such as postmortem dividends, 
paid-up additions, premium refunds, and loan principal and interest. 

 
2. Submit Form 712 for each policy as an attachment to Schedule D of the Federal Estate Tax 

Return. 

 
3. List policies on the decedent’s life, even if the decedent did not possess any legal incidents of 

ownership and even if none of the proceeds are includible in the gross estate.  Attach an 
explanation of why the policy is not includible, together with copies of relevant documents (e.g., 
an assignment). 

 
4. For any policy(s) being used as collateral (assigned or pledged for a nonpolicy loan), make a 

notation such as:  “This policy is pledged as collateral on a loan form _____ on which there 
was a balance due of $_______ on the date of death.”  A nonpolicy loan for which the policy is 
collateral will be reported on MIL Schedule 28 (if the policy is payable to the decedent’s estate, 
the lien is on probate property and should be reported on MIL Schedule 16). 

 
5. Segregate insurance payable to or for the estate’s benefit from other insurance not subject to 

probate, but includible for tax purposes, on the Inventory and Federal Estate Tax Return (IRS 
Form 706). 

 
6. Carefully determine the amount of proceeds includible in the estate, if any, and whether any 

portion of the proceeds or premiums were gifts in contemplation of death and reportable.  See 
MIL Schedule 19.1. 
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■  Jointly Held Property      Section 18 

 
Note:  Property listed in Section 18 is reported on Schedule E of the Federal Estate Tax Return 
(IRS Form 706). 

 
Did the decedent hold any property either as survivorship marital property or joint tenant or tenant 
by the entirety with a right of survivorship?     Yes _______  No ______ 

 
If yes, collect detailed information on the following schedules: 

 

 
 
For jointly held property, collect the same information that is required in MIL Sections 11–16 for 
solely held property or tenancy in common (assets held in more than one name without the 
survivorship feature).  Also include the name and address of the surviving joint holder(s). 

 
1.  Under the heading “Full Property Value,” list the property’s full value.  Under the heading 

“Value of Decedent’s Interest,” list 50% of the property’s value if the surviving tenant is the 
surviving spouse.  If the surviving tenant is not the surviving spouse, list 100% of the property’s 
value unless there is proof that the surviving tenant contributed to the property’s value. 

 
2.  Attach supporting affidavits and data to prove any contribution made by a surviving joint tenant 

other than a spouse and provide a full explanation. 

 
3.  Subtract the value of mortgages and liens or other encumbrances against the property to arrive 

at a net figure for the Inventory; collect the information in a format similar to that shown on 
Schedule 16.1.  For federal estate tax purposes, the value of mortgages, liens, or other 
encumbrances on jointly held property is shown separately on Schedule K, Part 2 of the 
Federal Estate Tax Return (IRS Form 706). 
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■  Transfers During Decedent’s Life Made by Decedent (Not Living Trusts) 
 Section 19 

 

 
 



  CHAPTER 1 

 

 

1-60 © June 2021, State Bar of Wisconsin 

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

 
 



PROBATE PRACTICE AIDS 

 

 

© June 2021, State Bar of Wisconsin  1-61 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

■  Powers of Appointment      Section 20 
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■  Annuities and Employee Death Benefits      Section 21 

 

 
 
If yes, state the ratio of the amount paid for an individual retirement account, annuity, or bond that 
was not allowable as an income tax deduction under I.R.C. § 219 (other than a rollover 
contribution) to the total amount paid for the account, annuity, or bond. 

 

 
 
If yes, describe the decedent’s marital property interest in MIL Schedules 21.2 and 21.4, including 
all information listed above with respect to such property held by the decedent.  Note that operation 
of the terminable marital property rule may cause the decedent’s interest in the surviving spouse’s 
deferred employment benefit plan to terminate. 
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IV.  Preparing the Estate Account 
 

 
 
All estates should have an ongoing account that will be used to prepare income tax returns and to 
ultimately distribute the estate assets pursuant to the terms of the will.  In addition, much of the 
information reported under the disbursements schedules will be reported on the Federal Estate Tax 
Return (IRS Form 706).  The Estate Account (see Forms 3.65 and 4.36, infra) (if used) will be filed 
(or exhibited) with the probate court.  Funded trusts should also prepare an accounting and may do 
so following the format laid out for probate estates. 

 
The account reports the inventory value of the estate as a starting point and then reports all 
receipts and disbursements during administration.  This information results in “assets on hand,” 
from which requested attorney and fiduciary fees are subtracted, which finally results in the balance 
available for distribution. 
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■ Receipts for Added Property  Section 22 

Schedule A of the final Estate Account lists any probate property discovered after the Inventory 
was filed at its date of death value.  Any such property should be listed in MIL Sections 11–15 and 
included on the Federal Estate Tax Return (IRS Form 706). 

■ Receipts for Dividends  Section 23 

Schedule B of the final Estate Account reports dividends received during administration.  (The 
Inventory includes declared dividends after the record dividend date.)  The dividends should be 
grouped by asset and then chronologically.  Each entry should include the name of the company, 
dividend per share, and total dividend.  This information will be used in preparing the estate’s (or 
trust’s) fiduciary income tax return. 

■ Receipts for Interest  Section 24 

Schedule C of the final Estate Account reports income received during administration.  (The 
Inventory includes accrued, but unpaid, interest.)  The income should be grouped by assets and 
then chronologically.  Each entry should include the nature of the payment, date of receipt, name of 
interest payor, and total amount.  This information will be used in preparing the estate’s (or trust’s) 
fiduciary income tax return. 

■ Receipts for Capital Gains (Capital Losses)  Section 25 

Schedule D of the final Estate Account is used to report any sales that occurred during estate 
administration.  Each sale should be reported chronologically.  Each entry should include the date 
sold or redeemed and a description of the property sold: 

1. Stocks and Bonds:  Specifically, if stocks or bonds are sold, the numbers of shares or face
amount, certificate numbers, type of bond or stock, and name of company should be provided.

2. Real Estate:  If real estate is sold, the type of land, street address, city, brief legal description,
and acreage should be provided.

The amount of gain or loss will be the sale price minus the inventory value.  This information will 
also be used to prepare the estate’s (or trust’s) income tax return.  Note:  Net proceeds are 
determined by subtracting selling expenses from gross proceeds.  If selling expenses are 
substantial, consider listing separately. 

■ Other Receipts  Section 26 

Schedule E of the final Estate Account reports any other receipts received during administration.  
Any receipt must be allocated between income and principal. 
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■  Disbursements for Funeral Expenses      Section 27 

 
Schedule F of the final Estate Account reports funeral expenses.  You may list the 
funeral expenses as the “net after subtracting the Social Security death benefit payment of $ 
______.”  Note:  All funeral expenses are attributable to principal.  Such expenses include 

 
1. Funeral home services; 
2. Cost of perpetual care; 
3. Cost of monument, engraving; 
4. Flowers; 
5. Funeral meal; 
6. Clergy, soloist; and 
7. Newspaper notice. 
 
Note:  Funeral expenses are also reported on Schedule J (Part A) of the Federal Estate Tax Return 
(IRS Form 706). 

 

 
■ Decedent’s Debts      Section 28 

 
Schedule G of the final Estate Account reports debts of the decedent.  Mortgages and liens against 
solely owned property are already listed on the Inventory, but indicate those that have been paid, 
and designate allocation between income and principal.  Medical and last-illness expenses taken 
for income tax purposes should be designated as expenses against income and should not be 
deducted on IRS Form 706. 
 
Describe the decedent’s debts, including medical and other expenses of the last illness, unsecured 
debts, and accrued unpaid debts.  Accrued unpaid debts include such items as utility bills, 
balances on charge accounts, and income taxes and property taxes for the year of death.  Subtract 
those debts that are deductible for income and estate tax purposes.  For any accrued unpaid debts 
that are deductible for income and estate tax purposes, place an asterisk next to the item number 
(e.g., state income taxes). 

 
Note:  Decedent’s debts are also reported on Schedule K (Part 1) of the Federal Estate Tax Return 
(IRS Form 706). 

 

 
■  Claims by Judgment      Section 29 

 
Schedule H of the final Estate Account reports claims by judgment.  List the dates claims were 
paid, the name of the claimant, the nature of the claim, and the amount allowed and paid (includes 
only claims filed with the court and no other debts). 

 
Note:  Claims by judgment are also reported on Schedule K (Part 1) of the Federal Estate Tax 
Return (IRS Form 706) as a debt of the decedent. 
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■  Taxes Paid      Section 30 

 
Schedule I of the final Estate Account reports taxes paid.  List all taxes paid by the estate, including 
property taxes, estate taxes, and fiduciary income taxes.  All income tax payments are listed under 
income, and all other taxes are listed under principal. 

 
Note:  Property taxes are reported on Schedule K (Part 2) of the Federal Estate Tax Return (IRS 
Form 706) as a lien.  Income taxes on predeath income are reported on Schedule K (Part 1) of the 
Federal Estate Tax Return (IRS Form 706). 

 

 
■  Interest Paid      Section 31 

 
Schedule J of the final Estate Account reports interest paid by the estate.  List the date of payment, 
name of payee, nature of payment (relating to …) and amount.  All interest payments are 
attributable to income. 

 
Note:  Interest paid may be an administrative expense and reported on Schedule J (Part B) or 
Schedule L of the Federal Estate Tax Return (IRS Form 706). 

 

 
■  Administration Expenses Other Than Fees      Section 32 

 
Schedule K of the final Estate Account reports administrative expenses, including expenses of 
administering assets not subject to probate, other than fees.  Attorney fees, personal 
representative’s fees, and other fiduciary fees are separately stated on the cover page of the final 
Estate Account.  See infra MIL § 36. 

 
1. Appraisal fees 
2. Accountant/tax preparer fees 
3. Probate filing fees 
4. Recording fees 
5. Property maintenance costs 
6. Real estate commissions and recording fees 
7. Publication fees 
8. Stock transfer fee 
9. Witness fee 
10. Inventory filing fee 
11. Certified copies 
12. Abstract continuation or title issuance 
13. Car title transfer 
14. Necessary out-of-pocket expenses incurred 

Mileage:            miles x $           
Postage 
Telephone, long distance 
Other 

15. Other 
16. Reserve for closing 
 
Note:  Probate administration expenses are listed on Schedule J (Part B) of the Federal Estate Tax 
Return (IRS Form 706); administrative expenses relating to nonprobate property are listed on 
Schedule L of Form 706. 
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■  Other Payments      Section 33 

 
Schedule L of the final Estate Account reports “other payments.”  Any payments not described in 
any other schedule should be reported here.  Include the date of payment, name of payee, nature 
of payment, and whether the amounts were attributable to income or principal. 

 
Note:  Other payments may be deductible as a debt on Schedule K (or as an administration 
expense on Schedule J) of the Federal Estate Tax Return (IRS Form 706). 

 

 
■  Distributions      Section 34 

 
Schedule M of the final Estate Account reports distributions paid to date.  If any distributions have 
been made, report them here, along with the date the receipt was signed, the name of the 
beneficiary, the description of the property, whether it was a specific bequest or in full or partial 
payment of a residual bequest, and the amount.  Indicate whether amounts are allocable to income 
or principal. 

 

 
■  Assets on Hand      Section 35 

 
Schedule N of the final Estate Account reports assets on hand.  Summarize inventory descriptions 
and use date of death values.  List taxes paid on behalf of beneficiaries as an asset on hand and 
indicate the amount of taxes on receipts signed by each beneficiary. 

 

 
■  Fees      Section 36 

 
Requested attorney fees, personal representative fees, and guardian ad litem fees are separately 
stated on the front page of the final Estate Account. 

 
1. Attorney Fees 
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3. Guardian ad Litem Fees 
 
Note:  Fees are reported on Schedule J (Part B) of the Federal Estate Tax Return (IRS Form 706). 

 

 
■  Proposed Distribution      Section 37 

 
A breakdown of the proposed distribution should be attached to the final Estate Account as 
Schedule O. 

 

 
■  Miscellaneous Estate Tax Information      Section 38 

 
Did the decedent’s will provide for charitable gifts? 
If yes, review Schedule O of the Federal Estate Tax Return (IRS Form 706). 

 
Must the decedent pay death taxes to any foreign country? 
If yes, review Schedule P of the Federal Estate Tax Return (IRS Form 706). 

 
Did the decedent receive property from someone within the last 10 years on which a federal estate 
tax was paid? 
If yes, review Schedule Q of the Federal Estate Tax Return (IRS Form 706). 

 
Did the decedent leave any property that may be subject to generation-skipping transfer tax 
(including bequests) for which the generation-skipping transfer tax exemption may be available?  If 
so, review Schedule R of the Federal Estate Tax Return (IRS Form 706). 

 

 



  CHAPTER 1 

 

 

1-74 © June 2021, State Bar of Wisconsin 

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

Cash Requirements Worksheet (EST-0107) 
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Estate Progress Worksheets (EST-0108) 
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Critical Date Chart (EST-0104) 
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Chapter 2 

Planning the Representation 
 

 

  Note.  Very special thanks are extended to Reinhart attorney Brett Erdmann for his help in 

updating this book.  Mr. Erdmann is with the Milwaukee office and is an attorney in the firm’s 

trusts and estates practice.  He received his law degree (magna cum laude) from Marquette 

University and his undergraduate degree from the University of Wisconsin-Madison. 

 

 

 

Introduction .................................................................................................................................2-1 

 

Outline of Planning the Representation............................................................................2-4 

 

Forms and Letters.....................................................................................................................2-35 

 

 

 

 

Introduction 
 

This chapter covers the first steps an attorney should take to assist the decedent’s family or 

personal representative, including (1) how to analyze and choose the probate procedures most 

beneficial to the client, (2) how to identify and classify the decedent’s assets and determine the 

beneficiary’s interest in the estate, and (3) how to analyze the ethical aspects of the representation.1 

 

  Note.  Before 2017, Wisconsin recognized registered domestic partners, a status available 

to couples of the same sex.  After the U.S. Supreme Court held that all states must allow and 

recognize same-sex marriages in Obergefell v. Hodges, 576 U.S. 644 (2015), the legislature 

thought domestic partnerships duplicative and enacted 2017 Wis. Act 59, eliminating 

Wisconsin’s domestic partnership registry.  Act 59 did, however, allow previously registered 

domestic partners to retain some rights.  Previously registered domestic partners are entitled to 

some, but not all, legal protections that the law affords to spouses.  Domestic partnership does 

not include many of the core provisions of the legal relationship of marriage, including the 

intricate property system that applies to married couples under marital property law. 

 Legal protections that the law does provide domestic partners include the following: 

1. A surviving domestic partner will inherit under the laws of intestacy. 

                                                      
1 Unless otherwise indicated, all references in this chapter to the Wisconsin Statutes are to the 2019–20 

Wisconsin Statutes, as affected by acts through 2021 Wis. Act 24; all references to the Internal Revenue 

Code (I.R.C.) are current through Pub. L. No. 117-7 (Apr. 14, 2021); all references to the Treasury 

regulations (Treas. Reg.) are current through 86 Fed. Reg. 19,787 (Apr. 15, 2021); all references to SCR 

ch. 20 are to the rules as amended by supreme court orders issued through Mar. 9, 2021; and all references to 

American Jurisprudence 2d (Am. Jur. 2d) are current through the February 2021 update on Westlaw. 
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2. A surviving domestic partner has the same right to assignment of the deceased partner’s 

interest in the home as does a surviving spouse. 

3. A surviving domestic partner may select certain personal and household items after the 

death of the other domestic partner. 

4. Real estate titled in the names of both domestic partners is presumed to be held in joint 

tenancy, unless the deed indicates a contrary intent. 

 

There are also certain automatic effects of a termination of a domestic partnership.  For 

example, the termination of domestic partnership will automatically revoke the provisions in a will 

in favor of a former domestic partner. 

 

The first task in representing a client is to help the decedent’s family or close friends with 

mortuary arrangements, if asked to do so, and ensure that family members have the financial 

assistance they will need until the decedent’s estate is settled.  The second task is to determine who 

is being represented—the surviving spouse or registered domestic partner, the estate, the personal 

representative, or a beneficiary.  The third task is to analyze the decedent’s estate in its entirety to 

determine the correct probate procedures to dispose of assets and settle the estate. 

 

The personal representative is a fiduciary who has a duty to (1) collect income from the estate 

property in his or her possession; (2) pay all debts, claims, and expenses of administration; and 

(3) preserve, manage, settle, and distribute the estate in accordance with the terms of the decedent’s 

will and Wisconsin’s Probate Code or the laws of intestate succession.  These responsibilities must 

be discharged as expeditiously and with as little sacrifice of value as is reasonable under the 

circumstances.  The personal representative may be liable to interested persons if improper conduct 

results in loss or damage to the estate. 

 

In addition to the general duties of collecting and managing the estate property, the personal 

representative is responsible for filing all necessary estate and income tax returns and reports.  He 

or she must see that taxes are paid when due. 

 

In many estates, the attorney and the personal representative will divide certain 

responsibilities.  But unless the estate has a professional fiduciary, the attorney will, as a practical 

matter, do most of the work in the probate.  Because of the importance of keeping good records, 

especially for tax purposes, many attorneys find it most effective for the personal representative to 

agree to let the attorney keep records and write checks.  The attorney must remember that if the 

personal representative is the decedent’s spouse, registered domestic partner, child, or close 

relative, the personal representative may struggle with the legal complexities and tax issues 

involved in the probate because his or her primary focus, at least at the outset, may be emotional. 

 

Probate proceedings are held in a court with the jurisdiction to determine the rights in a 

decedent’s property.  Probate usually involves the following three stages:  (1) inventory and 

collection of assets owned by or owed to the decedent; (2) payment of the decedent’s debts and 

taxes and the costs of estate administration from the decedent’s assets; and (3) distribution of the 

balance of the decedent’s property in accordance with the decedent’s will or, if there is no will, in 

accordance with the statutes of intestate succession. 

 

Probate proceedings can be classified by the degree to which they are supervised by the court.  

Formal probate requires a personal representative and close court supervision, and it tends to 

involve hearings.  Informal probate also requires a personal representative but is usually conducted 

without constant court supervision; nevertheless, it may involve judicial proceedings before the 
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court.  Summary proceedings, which do not require a personal representative, generally are used to 

settle small estates by assignment and administrative transfer of the property. 

If the decedent left a will (died testate), probate is started by filing the will and petitioning the 

probate court to admit the will to probate and to appoint a personal representative.  If the decedent 

did not leave a will (died intestate), a petition is filed to appoint a personal representative and 

determine the estate’s heirs.  Normally, the petitioner is the decedent’s surviving spouse or 

registered domestic partner, some other family member, or the person or institution named in the 

will as the personal representative.  However, any interested person (e.g., a creditor) may file the 

initial petition for administration.  The probate court will then appoint a personal representative, set 

the amount of his or her bond, and admit the decedent’s estate and any will to probate.  In some 

circumstances, the court may not require a bond for the personal representative.  When required, 

the bond must be approved by the court.  The court will then issue domiciliary letters certifying the 

personal representative’s appointment.  The personal representative’s duties and powers begin 

upon issuance of domiciliary letters. 

Chapter 3, infra, describes informal probate procedures in detail.  Chapter 4, infra, describes 

formal probate procedures in detail.  Chapter 5, infra, covers summary proceedings in detail.  In 

addition, the probate practice aids in chapter 1, supra, will prove a useful adjunct to working with 

the client to plan the representation.  Chapter 6, infra, addresses estate and income tax issues. 

Wis. Stat. chs. 851–882 constitute the state’s Probate Code.  Pertinent information on 

guardianships may be found in Wis. Stat. ch. 54 and Wis. Stat. § 48.9795.  Wisconsin’s marital 

property law is codified in Wis. Stat. ch. 766.  Practical guidance on the administration of estates 

containing marital property can be found in Christine Rew Barden et al., Marital Property Law & 

Practice in Wisconsin ch. 13 (State Bar of Wis. 5th ed. 2019) [hereinafter Marital Property Law & 

Practice in Wisconsin].  Finally, attorneys who may need information about their clients’ estate 

planning instruments can consult Eckhardt’s Workbook for Wisconsin Estate Planners (State Bar 

of Wis. 7th ed. 2019 & Supp.). 
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Outline of Planning the Representation 
 

 

I. First Professional Steps  [§ 2.1] 

A. Overview  [§ 2.2] 

B. Assist with Mortuary Arrangements  [§ 2.3] 

C. Meet with Family or Personal Representative  [§ 2.4] 

D. Define Scope of Representation  [§ 2.5] 

E. Discuss Family’s Financial Needs  [§ 2.6] 

F. Establish Estate File  [§ 2.7] 

G. Assess Personal Representative’s Conflicts of Interest  [§ 2.8] 

H. Review Attorney’s Ethical Considerations  [§ 2.9] 

 

II. Choice of Procedure for Transfer of Decedent’s Property  [§ 2.10] 

A. Nonprobate Transfers  [§ 2.11] 

B. Overview of Probate Procedures  [§ 2.12] 

C. Transfers of Specific Assets  [§ 2.13] 

D. Summary Probate Procedures  [§ 2.14] 

E. Formal or Informal Probate  [§ 2.15] 

F. Special Probate Procedures  [§ 2.16] 

G. Jurisdiction and Venue  [§ 2.17] 

 

III. Determining and Handling Estate Assets  [§ 2.18] 

A. Overview  [§ 2.19] 

B. Classification of Assets  [§ 2.20] 

C. Collection of Assets  [§ 2.21] 

D. Investment Considerations  [§ 2.22] 

E. Estate and Income Taxes  [§ 2.23] 

F. Inventory and Accounts  [§ 2.24] 

 

IV. Determining Beneficiary’s Interest in Estate  [§ 2.25] 

A. Overview  [§ 2.26] 

B. Revocation or Revival of Prior Will or Codicil  [§ 2.27] 

C. Postmortem Adjustments to Disposition of Estate  [§ 2.28] 

D. Advancement, Ademption, Exoneration, Abatement, Pretermitted Heirs, and Equitable 

Election  [§ 2.29] 

E. Will Contests  [§ 2.30] 

F. Petition to Compromise  [§ 2.31] 
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I. First Professional Steps  [§ 2.1] 
 

A. Overview  [§ 2.2] 
 

1. Attorney should offer to assist family with mortuary arrangements, see infra § 2.3, 

and immediate financial problems, see infra § 2.6, if necessary. 

 

2. Attorney should evaluate potential for conflicts of interest for firm and attorney as 

well as for personal representative.  See infra §§ 2.8–.9. 

 

3. Attorney should begin estate file by collecting essential information, see supra 

chapter 1, Master Information List (MIL). 

 

B. Assist with Mortuary Arrangements  [§ 2.3] 
 

1. Examine will to determine whether it provides for specific burial wishes. 

 

2. Assist family in disposition of body or donation for medical use, funeral 

arrangements, notification of friends and relatives, and so forth. 

 

C. Meet with Family or Personal Representative  [§ 2.4] 
 

1. Describe probate procedure and gather information sufficient to initiate probate. 

 

2. Review family’s immediate financial and practical needs, see infra § 2.6, and 

consider special allowances, see infra ch. 4. 

 

3. Explain possible conflict if spouse or registered domestic partner is personal 

representative.  See infra § 2.8. 

 

4. Clarify attorney-client relationship—that is, who the attorney represents.  See SCR 

20:1.7(b); infra § 2.5. 

 

5. Discuss basis for attorney fees.  SCR 20:1.5(b). 

 

6. Determine decedent’s assets, their values, and how held. See infra §§ 2.19–.20. 

 

7. Stress importance of keeping good records. 

 

  Note.  If a corporate fiduciary is appointed as the sole personal representative, 

the person(s) receiving the majority interest from the estate may select the personal 

representative’s attorney, but it may be difficult to determine who will receive the 

majority interest before the assets have been classified according to marital property 

law.  Wis. Stat. § 856.31. 
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D. Define Scope of Representation  [§ 2.5] 
 

1. Evaluate family’s understanding of estate administration and required level of 

assistance. 

 

2. Determine capability of personal representative and personal representative’s 

advisers. 

 

  Note.  Define the scope of representation by explaining to the family and the 

personal representative that the attorney will be representing the personal 

representative in his or her capacity as a representative for decedent’s estate, and not 

in his or her individual capacity.  Explain that the personal representative’s ultimate 

duty is to administer the estate for the benefit of all beneficiaries, and that the 

attorney will not represent those beneficiaries. 

 The personal representative should also be informed that his or her duties as 

personal representative may conflict with the personal representative’s individual 

interests in the estate and that if such a conflict occurs, he or she may need to hire 

an attorney to represent his or her individual interests. 

 

  Practice Tip.  SCR 20:1.2(c) has allowed Wisconsin lawyers to provide limited 

scope or “unbundled” legal services to clients.  This rule allows a lawyer to “limit 

the scope of the representation if the limitation is reasonable under the 

circumstances and the client gives informed consent.”  Limited scope arrangements 

could be relevant in a probate administration if the personal representative can 

handle the majority of the administration but wishes to hire the attorney to complete 

specific tasks.  In such a situation, the attorney should be careful to comply with the 

provisions of the rule so that he or she is not liable for any portions of the probate 

that the personal representative handled without the attorney. 

 

  Note.  When a corporate fiduciary is involved, the attorney or personal 

representative will be less involved in record keeping and preparation of tax 

documents. 

 

3. Come to agreement with client (family or personal representative) concerning 

division of responsibilities for settling estate (terms should be reflected in 

subsequent letter of representation). 

 

  Note.  If there is any question about the personal representative’s ability to 

comprehend and carry out record-keeping duties, the attorney should encourage the 

personal representative to allow an accountant or the attorney to keep the estate’s 

records.  Too many personal representatives attempt to save legal fees by keeping 

their own records, only to incur high legal costs to recreate the records late in the 

estate administration. 
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E. Discuss Family’s Financial Needs  [§ 2.6] 
 
See Cash Requirements Worksheet, supra ch. 1. 

 

1. Discuss with surviving spouse or registered domestic partner his or her access to 

accounts and appropriate disposition of funds, which short-term estate resources are 

available to him or her (joint accounts available to surviving spouse or registered 

domestic partner should not be used for estate expenses), etc. 

 

2. Estimate federal and state income tax payments. 

 

3. Determine whether insurance (life, disability, property) premiums are paid and if 

outgoing payments are forthcoming. 

 

4. Insure automobile for use by family. 

 

5. Continue health insurance for surviving spouse or registered domestic partner and 

minor children. 

 

6. Make appointment to examine safe deposit box, if applicable.  See infra Form 3.24 

and instructions. 

 

7. If necessary, determine arrangements for continued operation of decedent’s business 

and pay business taxes if owed. 

 

F. Establish Estate File  [§ 2.7] 
 

1. Review all of decedent’s closed files for copy of will and other pertinent 

information. 

 

2. Comply with statutes regarding delivery of will to court.  Wis. Stat. § 856.05. 

 

3. Request that client provide information necessary for preparing initial court papers 

(consult MIL sections 1–10). 

 

4. Prepare letter of representation.  Form 2.1. 

 

G. Assess Personal Representative’s Conflicts of Interest  [§ 2.8] 
 

1. When personal representative is also surviving spouse or registered domestic 

partner, conflicts often arise; similar issues may arise when personal representative 

is a beneficiary but not a spouse or a registered domestic partner. 

 

a. Assertion of individual or marital property interests could reduce value of 

estate (used to calculate filing fees, personal representative’s fee, and attorney 

fees).  Wis. Stat. § 857.01. 
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b. Personal representative’s recovery and classification of assets, including 

marital property assets, for benefit of estate may not produce greatest benefit 

for personal representative in capacity as surviving spouse or registered 

domestic partner. 

 

c. Will may cause personal representative to consider equitable election, which 

can affect assets held in estate.  Wis. Stat. § 853.15; infra § 2.29. 

 

d. In capacity as surviving spouse or registered domestic partner, personal 

representative may be entitled to spousal allowance, which may prejudice other 

beneficiaries’ rights.  Wis. Stat. § 861.35. 

 

2. Marital property considerations.  Wis. Stat. §§ 766.15, 766.55, 766.70; Baskin v. 

Bogan, 766 F.3d 648 (7th Cir. 2014). 

 

a. Note that Wisconsin’s Marital Property Act (MPA) applies to married same-

sex couples.  See infra § 2.20. 

 

b. Under the MPA, spouses have good-faith obligation to each other with respect 

to management and control of property, and one spouse may pursue claim 

against other spouse for breach of duty. 

 

c. Personal representative may be required to rebut presumption that all assets are 

marital property or deferred marital property if doing so would be 

advantageous to estate, even if disadvantageous to personal representative in 

capacity as surviving spouse.  Wis. Stat. § 766.31(1), (2). 

 

d. Personal representative may be required to take position if spouse makes claim 

against third-party recipients of augmented marital property.  Wis. Stat. 

§§ 861.03, 861.11. 

 

e. Personal representative may be forced to recover gifts of marital property made 

by surviving spouse during decedent’s lifetime.  Wis. Stat. § 766.53. 

 

f. Personal representative may be required to object to his or her own deferred-

marital-property elections made in capacity as surviving spouse.  Wis. Stat. 

§ 861.02. 

 

g. Personal representative must classify and pay debts and expenses, including 

determination of expenses payable from elected deferred marital property, 

which may benefit spouse at expense of other beneficiaries.  Wis. Stat. 

§ 857.04. 

 

3. Other considerations 

 

a. Whether decedent could have foreseen conflict, 

 

b. Whether will directs appointment of surviving spouse as personal 

representative regardless of potential conflicts, 
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c. Whether will was drafted before enactment of MPA, and 

 

d. Register in probate or probate registrar may refuse to appoint named personal 

representative under certain circumstances. 

 

(1) If conflict of interest is evident, if surviving spouse is named personal 

representative and (a) files augmented-deferred-marital-property election, 

or (b) if there are obvious marital property problems (e.g., validity and 

effect of marital property agreements, unilateral statements, consents, and 

waivers executed by decedent).  Wis. Stat. §§ 766.58, 766.59, 

766.61(3)(e), 861.02, 861.03. 

 

(2) If named personal representative does not meet statutory provisions for 

appointment (disqualification of “person whom the court deems 

unsuitable for good cause shown”).  Wis. Stat. §§ 856.21, 856.23; 31 Am. 

Jur. 2d Executors and Administrators §§ 338–388; 15 Katherine W. 

Lambert, Wisconsin Practice Series:  Death in Wisconsin § 6:2 (9th ed. 

2008 & Supp. 2020) [hereinafter Death in Wisconsin]. 

 

Under Wisconsin law, courts have very limited discretion to substitute 

their judgment for that of testator, as to qualifications of person to serve 

as executor.  Klauser v. Schmitz (In re Estate of Schmitz), 2003 WI App 

157, 265 Wis. 2d 860, 667 N.W.2d 862. 

 

H. Review Attorney’s Ethical Considerations  [§ 2.9] 
 

1. Overview 

 

a. Identity of client and scope of representation should be clear at outset of 

representation.  SCR 20:1.2. 

 

b. The basis or rate of the fee and expenses must be communicated to the client in 

writing, before or within a reasonable time after commencing the 

representation, except when the lawyer will charge a regularly represented 

client on the same basis or rate as in the past.  If the total cost of representation 

is likely to be $1,000 or less, the communication may be oral.  Any changes 

must also be communicated to the client in writing.  SCR 20:1.5(b). 

 

c. Rule of imputed disqualification means that if attorney is disqualified from 

representing client under Rules of Professional Conduct, other members of 

attorney’s firm are similarly disqualified, with certain exceptions.  Client may 

waive disqualification.  SCR 20:1.10. 

 

2. Rules of Professional Conduct for Attorneys require attorney to maintain and 

promptly deposit client funds in trust account.  Wis. Stat. § 757.293; SCR 20:1.15. 

 

a. Consider interest-bearing savings account for each estate in which there may 

be substantial sums of cash, not necessary for expenses, that can be deposited 

and earn interest; because account is for only one client’s estate, prorating 

interest not a problem. 
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b. Better practice may be for personal representative to open estate checking or 

savings account. 

 

3. Dual representation of personal representative and beneficiary 

 

a. Generally possible to represent personal representative and beneficiary if there 

are no material conflicts or both parties consent in writing after consultation; 

attorney must carry out duties to both clients.  SCR 20:1.7; see also Marital 

Property Law & Practice in Wisconsin, supra Introduction, ch. 13. 

 

b. Pursuant to SCR 20:1.7, generally no conflict and no consent required if: 

 

(1) Attorney represents personal representative and surviving spouse when 

surviving spouse is sole beneficiary or if only pecuniary bequests are 

made to others; or 

 

(2) Attorney represents personal representative and surviving spouse when 

surviving spouse is not sole beneficiary, but no problems arise concerning 

marital or deferred marital property, Marital Property Law & Practice in 

Wisconsin, supra Introduction, ch. 7. 

 

c. If material conflict develops but attorney’s representation of one or more 

clients is not adversely affected, attorney may, in most cases, continue 

representation after obtaining clients’ written consent after consultation.  

SCR 20:1.7(b).  Common situations include 

 

(1) When beneficiary wants to purchase estate assets, 

 

(2) When surviving spouse and estate dispute asset classification, and 

 

(3) When beneficiary claims estate assets. 

 

d. If clients become adverse (i.e., commence litigation), attorney should either 

withdraw from representing both clients or withdraw from representing one 

client (consent of both clients still needed for latter).  SCR 20:1.7. 

 

e. If impossible from the outset to represent both clients, attorney must determine 

which party to represent; considerations include 

 

(1) Attorney’s prior representation of either party, particularly if attorney 

represented surviving spouse during decedent’s lifetime and marital 

property issues are involved, 

 

(2) Attorney’s obligation to advise surviving spouse of marital property rights 

if surviving spouse does not have separate counsel, 

 

(3) Attorney’s possession of confidential information, and 

 

(4) Will’s provision that personal representative retain named attorney, see 

Schmeling v. Devroy (In re Estate of Devroy), 109 Wis. 2d 154, 

325 N.W.2d 345 (1982). 
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4. Exclusive representation of personal representative.  See Marital Property Law & 

Practice in Wisconsin, supra Introduction, ch. 7. 

 

a. Ethical issues may arise for attorney when personal representative’s individual 

interests as beneficiary conflict with his or her duties as personal 

representative; considerations include 

 

(1) Monetary and nonmonetary significance of matter, considering parties’ 

current and prospective wealth; 

 

(2) Cost of separate representation (compare with monetary and nonmonetary 

significance of matter); 

 

(3) Attorney’s prior representation of parties; 

 

(4) Overall fairness to parties; 

 

(5) Presence of clear ethical proscriptions; 

 

(6) Whether parties have given informed consent, and whether it will resolve 

any ethical problems; and 

 

(7) Other complications (e.g., children by prior marriage). 

 

b. When representing personal representative, attorney should consider duties to 

nonclient heirs or nonclient beneficiaries, which are mostly proscriptive and 

are derived from personal representative’s duty to beneficiaries; therefore 

 

(1) Attorney must not disobey personal representative’s instruction to take 

action that will harm beneficiary; 

 

(2) Attorney must not participate in breach of duty; 

 

(3) Attorney must not deal with estate assets; 

 

(4) Attorney must not prepare misleading accounts; 

 

(5) Attorney must not prepare fraudulent tax returns or reports to court; and 

 

(6) Attorney must disclose complete and accurate information. 

 

c. Common situations that pose problems vis-à-vis attorney’s duties to nonclient 

heirs or nonclient beneficiaries include 

 

(1) Non-pro rata distributions, 

 

(2) In-kind distributions, 

 

(3) Spousal elections, and 
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(4) Tax elections (e.g., qualified terminable interest property (QTIP)) and 

deductions of administrative expenses). 

 

  Note.  If it appears that a nonclient beneficiary presumes the attorney 

will provide representation in the estate and the attorney does not intend 

to do so, the attorney should clarify the scope of representation.  

SCR 20:1.2(c), 20:1.7(b), 20:4.3. 

 

5. Exclusive representation of personal representative when beneficiary is current or 

former client on matters not connected with estate 

 

a. If beneficiary is current client in nonestate matter, attorney may have to obtain 

written consent from beneficiary if attorney also represents personal 

representative and that representation materially limits attorney’s 

representation of beneficiary. 

 

b. If beneficiary is former client, attorney should obtain written consent after 

consultation if work for former client is substantially related to attorney’s 

representation of personal representative.  SCR 20:1.9(a).  Common situations 

include 

 

(1) Attorney represented both spouses for estate planning before decedent’s 

death. 

 

(2) Attorney represented personal representative of first spouse to die, or 

 

(3) Attorney has some duty to advise surviving spouse as to elections. 

 

  Note.  It is advisable to prepare exit letters that confirm that the 

representation has concluded. 

 

6. Attorney as beneficiary of client’s will 

 

a. Pursuant to SCR 20:1.8(c), attorney may draft will in which attorney is 

beneficiary if all the following circumstances exist: 

 

(1) Testator and attorney are related, 

 

(2) Attorney is “natural object” of testator’s bounty, 

 

(3) Proceedings to contest will provision benefiting attorney are unlikely, and 

 

(4) Amount of gift or bequest is “reasonable and natural.” 

 

b. Before a 1991 change in supreme court rule, attorney could not draft a will for 

his or her own benefit if the share he or she received exceeded his or her 

intestate share.  Even under former rule, attorney could draft will for own 

spouse and be named sole beneficiary if attorney and spouse had no children or 

if all children were from same marriage; attorney would not be receiving more 

than intestate share.  Wis. Stat. § 852.01; SCR 20:1.8(c). 
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II. Choice of Procedure for Transfer of Decedent’s Property  [§ 2.10] 
 

  Note.  The decedent’s property may be transferred by informal or formal probate 

proceedings, summary probate proceedings, administrative procedures, nonprobate 

procedures, or a combination of the above methods. 

 

A. Nonprobate Transfers  [§ 2.11] 
 

1. Funded revocable trusts:  Assets transferred to revocable trust during lifetime are 

transferred pursuant to terms of trust and are not subject to probate.  Wis. Stat. 

§ 705.10. 

 

2. Beneficiary designations:  Life insurance, annuities, individual retirement accounts, 

and retirement plans are transferred pursuant to their beneficiary designations and 

are not subject to probate unless payable to estate.  Wis. Stat. §§ 705.10, 854.03(4). 

 

3. Property titled jointly:  Property that is titled jointly with right to survivorship is 

transferred pursuant to right of survivorship and is not subject to probate (however, 

as to real property, administrative procedure will be necessary to remove decedent’s 

name from deed, see infra § 2.13).  Wis. Stat. §§ 705.04(1), 854.03(2). 

 

4. Payable on death (P.O.D.) accounts:  Accounts that are payable on death to named 

beneficiary are directly transferred to that beneficiary without probate.  Wis. Stat. 

§§ 705.04(2), 854.03(1). 

 

B. Overview of Probate Procedures  [§ 2.12] 
 

1. Choice of procedure is made by considering following factors 

 

a. Type of property 

 

(1) Jointly held real estate, see infra § 2.13 

 

(2) Marital property, see infra § 2.13 

 

(3) Motor vehicles, see infra § 2.13 

 

(4) Miscellaneous, see infra § 2.13 

 

b. Size of probate estate 

 

(1) Estates valued at $50,000 or less (or estates that consist of no more than 

$50,000 of property subject to probate) can be transferred by affidavit, 

see infra § 2.14. 

 

(2) Slightly larger estates subject to probate may be transferred via summary 

settlement or summary assignment, see infra § 2.14. 
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c. If above procedures are unavailable because of nature of assets or size of 

estate, use formal or informal probate, see infra § 2.15. 

 

d. Even if special procedures and summary procedures are available, in certain 

instances, lack of cooperation among heirs or beneficiaries and other family 

issues may call for judicial supervision and use of formal or informal probate, 

see infra § 2.15. 

 

C. Transfers of Specific Assets  [§ 2.13] 
 

1. Jointly held real estate 

 

a. Most jointly held property is transferred without any probate processing.  Wis. 

Stat. §§ 705.04, 854.03(2). 

 

b. Termination of joint tenancy or life estate on real estate may be combined with 

any other summary proceedings.  Wis. Stat. §§ 867.01(3)(f), 867.02(2)(g). 

 

c. Administrative or judicial termination of joint tenancy and life estate.  Wis. 

Stat. §§ 867.04, 867.045. 

 

(1) Use administrative transfer through register of deeds if property consists 

solely of an interest in real property.  Wis. Stat. §§ 867.04, 867.045; see 

infra ch. 5. 

 

(2) Use judicial transfer if administrative transfer cannot be used.  Wis. Stat. 

§§ 865.20, 867.04; see infra ch. 5. 

 

2. Marital property interests can be transferred in several ways; procedures apply to 

both survivorship marital property and transfers under will-substitute agreements 

providing for nontestamentary distribution of property (Washington Will). 

 

a. Summary confirmation of interest in marital property (covers interests in 

decedent’s survivorship marital property in decedent’s spouse or interests in 

any marital property passing under marital property agreement).  Wis. Stat. 

§ 867.046. 

 

(1) Generally used alone—not in conjunction with other summary 

procedures. 

 

(2) Summary confirmation as judicial procedure is similar to procedure for 

judicial termination of joint tenancies and life estates.  Wis. Stat. 

§§ 867.046(1m), 867.04. 

 

(3) Summary confirmation as administrative procedure requires filing with 

register of deeds application for transfer of joint property to surviving 

spouse.  Wis. Stat. §§ 867.046(2), 867.045. 
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(4) Summary confirmation can be used to transfer savings or checking 

accounts, securities, and various interests in real estate.  Wis. Stat. 

§ 867.046(2). 

 

b. Confirmation of interest in marital property.  Wis. Stat. § 865.201. 

 

(1) Alternate method to summary confirmation under Wis. Stat. § 867.046, 

see supra para. a. 

 

(2) Use in conjunction with formal or informal probate. 

 

c. Will-substitute agreement (Washington Will).  Wis. Stat. § 766.58(3)(f); 

Marital Property Law & Practice in Wisconsin, supra Introduction, ch. 5. 

 

(1) May be used to transfer property without probate on death of both 

spouses, not just on death of first spouse. 

 

(2) May be used to transfer any property regardless of classification before 

death, including property classified as individual property. 

 

3. Decedent’s motor vehicles can be transferred without probate proceedings, see infra 

ch. 5. 

 

a. To surviving spouse or registered domestic partner via petition for transfer, 

Wis. Stat. § 867.01; or 

 

b. To heir, guardian, or trustee when decedent’s property subject to 

administration does not exceed $50,000 in gross value, Wis. Stat. 

§ 867.03(1g)(intro). 

 

4. Miscellaneous 

 

a. Pay decedent’s wages to dependents.  See Wis. Stat. § 109.03(3); infra ch. 5. 

 

b. Pay decedent’s cash bond to dependents.  See Wis. Stat. § 103.165; infra ch. 5. 

 

c. Termination of life estate.  See Wis. Stat. §§ 867.01(3)(f), 867.02(2)(g), 

867.05; infra ch. 5. 

 

d. For intestate estate, use determination of descent of property if six or more 

years have passed since death without any estate administration.  See Wis. Stat. 

§ 867.05; infra ch. 5. 
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D. Summary Probate Procedures  [§ 2.14] 
 

  Note.  Summary procedures are available with respect to any type of property, but are 

limited depending on the value of the asset(s). 

 

1. Overview 

 

a. Distinguishing feature of summary procedures is ability to administer estate 

without personal representative, although special administrator may be 

appointed for summary settlement and summary assignment. 

 

b. In certain instances, formal or informal probate should be used even though 

summary proceeding is available (e.g., formal or informal probate simplifies 

conveyance of real property through personal representative). 

 

c. Any estate opened with formal or informal probate may be concluded under 

summary procedure if, during probate, it is discovered that summary 

proceeding would apply (when sale of decedent’s property before distribution 

to heirs is contemplated, may be desirable to begin formal or informal probate 

and secure sale through personal representative; switch to appropriate 

summary method to close estate).  Wis. Stat. § 867.01(2). 

 

d. Summary procedures might technically be unavailable because of decedent’s 

interest in property titled in name of surviving spouse or registered domestic 

partner without rights of survivorship (some courts will forgo inquiry into 

existence of such property for convenience). 

 

2. Transfer by affidavit.  See Wis. Stat. § 867.03; infra Forms 5.1A–5.1D. 

 

a. If estate consists exclusively of property subject to administration in Wisconsin 

that does not exceed $50,000 in gross value, use transfer by affidavit to secure 

immediate transfer to heir, guardian, or trustee. 

 

b. Transfer by affidavit secures immediate transfer of type of property usually 

found in very small estate and may also be used in conjunction with 

nonprobate transfers (e.g., if all assets other than small cash account were 

transferred to revocable trust before death, use affidavit to transfer account to 

beneficiaries of revocable trust). 

 

3. Summary settlement.  See Wis. Stat. § 867.01; infra ch. 5. 

 

a. Use summary settlement whenever estate’s net value (gross value less debts for 

which property in estate is security) either 

 

(1) Does not exceed cost, expenses, allowances, and claims under Wis. Stat. 

§ 859.25(1)(a)–(g), or 

 

(2) Does not exceed $50,000 and decedent is survived by spouse or registered 

domestic partner or minor child. 
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  Note.  Property remains subject to claims of creditors unless the 

allowance for the surviving spouse or registered domestic partner or 

children exceeds the amount transferred.  Wis. Stat. §§ 861.31, 861.33, 

861.35, 861.41. 

 

  Note.  The net value requirement does not include nonprobate 

property. 

 

b. Settles estate with one hearing without appointing personal representative 

(notice of disposition not required if no assets are available to satisfy 

unsecured creditors). 

 

4. Summary assignment.  See Wis. Stat. § 867.02; infra ch. 5. 

 

a. Use in estates not qualifying for summary settlement and when net value does 

not exceed $50,000. 

 

b. Settles estate with one hearing without appointing personal representative and 

affords protection to creditors and other interested parties during transfer of 

property. 

 

E. Formal or Informal Probate  [§ 2.15] 
 

  Practice Tip.  The differences between formal and informal probate are not a 

function of the size of the estate or of the type of assets.  Instead, in certain instances 

informal probate will not be available, and in others it will be advisable to voluntarily 

seek the additional judicial supervision that formal probate offers. 

 

1. Informal probate.  See Wis. Stat. ch. 865; infra ch. 3. 

 

a. Use if either of following is true, Wis. Stat. §§ 865.02, 865.08(1)(ac), (am): 

 

(1) No will exists, and all interested persons consent and agree on personal 

representative; or 

 

(2) Will exists, and does not prohibit use of informal probate, named personal 

representative accepts appointment, or all interested persons consent and 

designate personal representative. 

 

b. Requires personal representative.  Wis. Stat. §§ 865.02(1), 865.08(1)(ac), (am). 

 

c. Attorney is not necessary to probate estate. 

 

d. Appraisal of inventory assets is optional unless appraisal is requested by court, 

interested person, or Wisconsin Department of Revenue (DOR).  Wis. Stat. 

§ 858.15. 

 

e. May be used regardless of size of estate. 
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f. Estate is closed when personal representative files verified statement with 

probate registrar that estate has been properly completed (personal 

representative is liable to creditors and other interested persons for six months 

after filing closing statement).  Wis. Stat. §§ 865.16, 865.18. 

 

g. Probate registrar has greater discretionary power to refuse nominated personal 

representative’s appointment and broad power to deny application.  Wis. Stat. 

§ 865.08(3). 

 

h. Should be less costly than formal probate (no court appearance required in 

most counties). 

 

2. Formal probate.  See infra ch. 4. 

 

a. Must be used if will prohibits informal probate or if personal representative 

requirements not met. 

 

b. Requires personal representative.  Wis. Stat. ch. 856. 

 

c. Attorney is usually necessary.  Wis. Stat. § 879.15(2). 

 

d. Requires appraisal of certain inventory assets. 

 

e. Requires final account and hearings or waivers before final judgment entered 

and estate closed (personal representative is discharged from liability by court 

order soon after final judgment entered). 

 

f. May be used in all cases, whether will exists or not, regardless of size of estate. 

 

g. May be preferred if significant questions about property classification or 

spousal election right or anticipation of conflicts among beneficiaries. 

 

F. Special Probate Procedures  [§ 2.16] 
 

1. Special administration.  See Wis. Stat. §§ 856.27, 867.07–.21; infra ch. 4. 

 

a. Special administration may be resorted to if estate property is in need of 

management but personal representative is unable to be appointed quickly 

enough or is unavailable.  Wis. Stat. § 879.57. 

 

b. Special administration may also be used to clear up estate issues that will 

otherwise not be handled in probate court or are being handled in summary 

proceedings that have no fiduciary, or in estates that have already closed. 

 

2. Administering Wisconsin-situs property of nonresident decedent. 

 

  Note.  The state may choose between using ancillary probate, which provides a 

Wisconsin venue to probate the decedent’s estate, or allowing a foreign executor to 

settle the estate. 
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a. Ancillary administration.  Wis. Stat. ch. 868. 

 

(1) Purpose is to allow Wisconsin-appointed personal representative of 

nonresident decedent to collect assets, pay taxes, and transfer assets to 

primary jurisdiction or to heirs or beneficiaries. 

 

(2) May be used whether or not will is admitted in other jurisdiction. 

 

(3) May be used to complete foreign probate that affects decedent’s 

Wisconsin property when no administration was sought in Wisconsin 

within six years after decedent’s date of death.  Wis. Stat. § 868.05(1). 

 

b. Alternative procedure involving foreign executor.  Wis. Stat. § 877.16. 

 

(1) If personal representative has been appointed in another state, letters of 

office may be filed with proper circuit court, see infra § 2.17 (jurisdiction 

and venue). 

 

(2) Once letters of office have been filed, foreign executor may exercise any 

power over estate that Wisconsin-appointed personal representative could 

exercise. 

 

3. Administering non-Wisconsin-situs property of resident decedent 

 

a. To determine whether out-of-state ancillary administration is appropriate, 

determine if estate includes out-of-state real estate or tangible personal 

property requiring ancillary administration. 

 

b. Check statutes of other states to determine procedure. 

 

G. Jurisdiction and Venue  [§ 2.17] 
 

1. Circuit courts have jurisdiction over probate.  Wis. Stat. §§ 856.01, 753.03. 

 

a. Jurisdiction is in circuit court of county in which decedent was domiciled, even 

though property may be found in other counties.  Wis. Stat. § 856.01(1). 

 

b. If decedent was not domiciled in Wisconsin, first county obtaining jurisdiction 

over some property subject to probate in Wisconsin has exclusive jurisdiction.  

Wis. Stat. § 856.01(2). 

 

  Note.  For a more thorough discussion of the jurisdiction of the probate 

court, judges, and officers, see 15 Death in Wisconsin § 2:6, supra § 2.8. 

 

2. Venue 

 

a. If decedent was domiciled in Wisconsin, venue is in county in which decedent 

was domiciled. 
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b. If decedent was not domiciled in Wisconsin, venue is in county in which 

decedent’s property is located.  Wis. Stat. §§ 856.01(2), 753.03. 

 

c. If property is in more than one county, then first court to exercise jurisdiction 

has exclusive jurisdiction. 

 

III. Determining and Handling Estate Assets  [§ 2.18] 
 

A. Overview  [§ 2.19] 
 
See MIL schedules 11–16. 

 

1. Personal representative should thoroughly investigate and classify decedent’s assets, 

including those titled solely in decedent’s name and those in which decedent has 

marital property interest, see infra § 2.20. 

 

2. Personal representative should collect decedent’s assets and have them appraised if 

necessary to establish their value, see infra § 2.21. 

 

3. Personal representative should invest estate assets so as to maximize return on 

investments and minimize losses, keeping estate’s total tax picture in mind, see 

infra §§ 2.22, 2.23. 

 

4. Personal representative should keep accurate records (for tax and accounting 

purposes) concerning origin, development, and disposition of assets, see infra 

§ 2.24. 

 

B. Classification of Assets  [§ 2.20] 
 

1. Overview 

 

a. The MPA governs married persons’ property rights during marriage and at 

death and classifies assets based on when (i.e., before or after spouses’ 

determination date) and how asset was obtained; title is irrelevant to 

classification.  Wis. Stat. §§ 766.01(8), 766.31(4). 

 

b. Spouses’ determination date will be later of the following, Wis. Stat. 

§ 766.01(5): 

 

(1) January 1, 1986; 

 

(2) Date of spouses’ marriage; or 

 

(3) Date when both spouses are domiciled in Wisconsin. 

 

  Note.  Although no clear guidance has been issued from the Wisconsin 

courts or legislature, it is likely that the determination date for married 

same-sex couples might be determined as follows: 

1. For same-sex couples who were domiciled in Wisconsin when they 

were married and who married in a state other than Wisconsin that 
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then recognized same-sex marriage, the determination date is likely 

the date of their marriage. 

2. For same-sex couples who were domiciled in Wisconsin when they 

were married and who married in Wisconsin between June 6, 2014 

(the date of Wolf v. Walker, 986 F. Supp. 2d 982 (W.D. Wis. 2014), 

which declared Wisconsin’s prohibition of same-sex marriage to be 

unconstitutional) and June 13, 2014 (the date that Wolf was stayed), 

the determination date is likely the date of their marriage. 

3. For same-sex couples who are now domiciled in Wisconsin but were 

domiciled in states other than Wisconsin at the time of their marriage 

and who married in a state that at the time recognized same-sex 

marriage, the determination date is likely the date they established 

domicile in Wisconsin. 

 

c. At death, all marital property must either be divided into two equal shares or be 

swapped for other property so that deceased spouse’s estate contains 50% of 

couple’s total marital property. 

 

(1) Classification may be important for income tax purposes to establish new 

tax basis. 

 

(2) Swapping property to avoid dividing may constitute an exchange for tax 

purposes. 

 

  Note.  The statutory presumption is that both spouses’ assets are 

marital property, but the spouses’ marital property agreement supersedes 

the presumption.  Wis. Stat. § 766.58(3). 

 

2. Personal representative’s duties 

 

a. Gather information on all property titled in either deceased spouse’s name or 

surviving spouse’s name. 

 

b. Examine each asset independently to determine asset’s classification, using 

classification rules in paragraph 3, infra (as a practical matter, statutory 

presumptions will apply to assets that cannot be readily classified). 

 

  Note.  Some counties do not require classification if all assets are left to the 

surviving spouse and neither spouse has children from a prior marriage. 

 

3. Classification rules 

 

a. Marital property:  All assets acquired after December 31, 1985, by either 

spouse during marriage.  Wis. Stat. § 766.31(1), (3). 

 

(1) Both spouses hold an undivided one-half interest in each asset, regardless 

of whose effort produced asset. 

 

(2) Income from or appreciation on nonmarital property may be marital 

property.  Wis. Stat. § 766.63. 
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b. Deferred marital property:  All assets acquired before January 1, 1986, but 

during marriage, that will be subject to election by surviving spouse.  See Wis. 

Stat. § 766.31(6)(a), (8); infra § 2.29. 

 

c. Individual property:  All assets obtained by gift or inheritance or obtained 

before marriage.  Wis. Stat. § 766.31(6), (7)(a). 

 

d. Mixed property:  Because some assets are acquired by mixing marital property 

with nonmarital property, rule is that nonmarital property component will be 

reclassified to marital property unless nonmarital property component can be 

traced.  Wis. Stat. § 766.63. 

 

e. Terminable interest property:  Nonemployee spouse’s marital property interest 

in employee spouse’s deferred-employment-benefit plan, except excluded 

plans, or individual retirement account; terminates at nonemployee spouse’s 

death if nonemployee spouse predeceases employee spouse.  Wis. Stat. 

§§ 766.31(3), 766.61(7), 766.62(5). 

 

  Note.  Wis. Stat. § 766.62(1)(b) provides the formula to be used to 

calculate the marital property component of deferred employment benefits.  

See Wis. Stat. § 766.01(3m). 

 

4. Reclassification methods 

 

a. Marital agreement.  Wis. Stat. § 766.31(10). 

 

b. Gift from one spouse to other spouse.  Wis. Stat. § 766.31(10). 

 

c. Insurance proceeds:  Written consent.  Wis. Stat. § 766.61(3)(e). 

 

d. Income generated by nonmarital property:  Unilateral statement.  Wis. Stat. 

§ 766.59. 

 

e. Mixing marital and nonmarital assets.  Wis. Stat. § 766.63(1). 

 

f. Nonmarital property to marital property:  Spouse’s application of substantial 

effort (e.g., spouse’s unpaid labor on renovations that increase value of marital 

residence).  Wis. Stat. § 766.63(2). 

 

  Note.  See section 2.28, infra, on postmortem adjustments. 

 

C. Collection of Assets  [§ 2.21] 
 

1. Consult MIL sections 11–16 for information on property subject to administration. 

 

2. Personal representative should either retitle estate’s property or liquidate property 

and invest it appropriately, see infra § 2.22, in his or her own name as personal 

representative. 
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3. Determine whether beneficiary ownership of property is at odds with will or other 

estate planning documents; if so, consider whether disclaimer is appropriate 

(disclaimers should be filed before beneficiary accepts any benefit under will or 

other estate planning documents), or whether beneficiary must make equitable 

election.  Wis. Stat. § 853.15; see infra §§ 2.28, 2.29. 

 

4. If estate is beneficiary, or as accommodation to other beneficiaries, send certified 

copy of death certificate and completed claim forms to insurance companies within 

time limits of policies. 

 

  Note.  If death tax returns will be filed, request IRS Form 712 from insurers for 

the federal estate tax return.  See infra Forms 4.43, 4.44. 

 

D. Investment Considerations  [§ 2.22] 
 
See Wis. Stat. § 857.03(1). 

 

  Note.  Estate assets are capital that should be earning returns during the estate’s 

administration. 

 

1. In general 

 

a. Consider whether there is more cash in personal or estate checking account 

than is necessary and perhaps transfer excess to savings account or some 

income-earning form, see infra para. 2. 

 

b. If estate contains rental property, determine if rental property is returning an 

adequate rent, whether someone can manage property during administration, 

and whether special administration is needed before personal representative is 

named. 

 

c. Investigate probable future market generally and as to estate’s stock and bond 

holdings, determine whether to immediately liquidate or convert, and whether 

special considerations require retention of stock that otherwise would be sold. 

 

d. Sell stock and other investments without set value as soon as possible if 

beneficiaries do not specifically agree to receive them as part of their share of 

estate; invest at market rate. 

 

2. Fiduciary duties and responsibilities concerning investments 

 

a. When there are no contrary provisions in instrument that created fiduciary’s 

(personal representative’s) office (here, the will), personal representative will 

be held to prudent investor rule.  Under the rule, the fiduciary’s investment 

and management decisions about individual assets have to be evaluated by 

looking at the portfolio as a whole, not in isolation.  The fiduciary must choose 

an investment strategy that has risk and return objectives reasonably suited to 

the estate.  Wis. Stat. § 881.01. 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


  CHAPTER 2 

 

 

2-24 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

b. Attorney must understand fiduciary responsibilities involved in administration 

of estate and make these duties clear to personal representative (Uniform 

Fiduciaries Act and fiduciary transfer provisions free all persons dealing with 

fiduciary from liability for fiduciary’s misdeeds, absent actual knowledge of 

such breach; consequently, fiduciary will be liable to estate for his or her 

errors).  Wis. Stat. § 112.01. 

 

c. Professional fiduciaries may be held to higher standard of care.  See James L. 

Rigelhaupt, Jr., Annotation, Standard of Care Required of Trustee 

Representing Itself to Have Expert Knowledge or Skill, 91 A.L.R.3d 904 

(1980). 

 

d. Advise client of importance of getting independent, expert advice on 

investments. 

 

E. Estate and Income Taxes  [§ 2.23] 
 

1. Income taxes 

 

a. Personal representative is responsible for filing decedent’s final federal (IRS 

Form 1040) and Wisconsin (DOR Form 1) individual income tax returns.  See 

Wis. Stat. § 71.03(2)(b), (e), (h); infra ch. 6. 

 

(1) Returns must be filed if gross income exceeds amount required for filing 

as set forth by IRS and DOR (generally, amount of federal personal 

exemptions and standard deduction).  I.R.C. § 6012(a)(1), (f). 

 

(2) Decedent’s final income tax returns are due April 15 following year of 

death (if decedent dies before filing return for year prior to death, 

personal representative must file returns for year prior to death and year 

of death).  I.R.C. § 6072(a). 

 

b. Personal representative must file federal (IRS Form 1041) and Wisconsin 

(DOR Form 2) income tax returns for estate, see Wis. Stat. § 71.13; infra ch. 6. 

 

(1) Returns must be filed if income exceeds $600. 

 

(2) Due date:  Three and one-half months after fiscal year end of estate. 

 

c. Trustee must file fiduciary income tax return for trust, if any, by April 15 

following each taxable year of trust.  However, trustees of certain revocable 

trusts may elect to treat such trusts as part of probate estate for income tax 

purposes.  I.R.C. § 645. 

 

(1) Election is effective until two years after death or (if a federal estate tax 

return is required) six months after final determination of federal estate 

tax. 

 

(2) Election must be made by both trustee and personal representative. 
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2. Federal estate tax, see infra ch. 6. 

 

a. If total taxable assets (adding back taxable lifetime gifts) exceed applicable 

exemption amount, federal estate tax form (IRS Form 706) must be filed.  

I.R.C. § 6018. 

 

b. The applicable exemption amount is: 

 

 
 
See I.R.C. § 2010(c); Tax Cuts and Jobs Act, Pub. L. No. 115-97, § 11061, 131 Stat. 2091 (2017); American 

Taxpayer Relief Act of 2012, Pub. L. No. 112-240, § 101(c), 126 Stat. 2013; Tax Relief, Unemployment 

Insurance Reauthorization, and Job Creation Act of 2010, Pub. L. No. 111-312, § 302; Economic Growth and 

Tax Relief Reconciliation Act of 2001, Pub. L. No. 107-16, §§ 901, 542, 115 Stat. at 150, 76–86. 

 

  Note.  On December 17, 2010, the Tax Relief, Unemployment Insurance 

Reauthorization, and Job Creation Act of 2010 (TRA) went into effect.  The 

law implemented an estate tax regime for decedents dying in 2010–12.  The 

estate tax exemption for these years was $5 million, to be indexed for inflation 

beginning in 2012.  The American Taxpayer Relief Act of 2012 extended the 

$5 million exemption (as indexed for inflation) for years 2013 and beyond.  On 

December 22, 2017, the Tax Cuts and Jobs Act went into effect.  The law 

implemented a temporary increase in the estate tax exemption amount of 

$10 million, indexed for inflation, beginning in tax year 2018 and in effect 

through tax year 2025.  For 2020, the estate tax exemption amount with the 

inflation adjustment was $11.58 million (in 2021 $11.7 million). Rev. Proc. 

2019-44, 2019-47, I.R.B. 1093; Rev. Proc. 2020-45, 2020-46 I.R.B. 1016. In 

tax year 2026, the estate tax exemption amount is scheduled to revert to $5 

million, indexed for inflation. 

 

c. Return and payment of tax due within nine months after date of death.  

I.R.C. § 6163; I.R.C. § 6166; Wis. Stat. § 72.01(11m), (11n); Treas. Reg. 

§ 20.6166-1(b). 

 

(1) Extension of time for payment can be granted. 

 

(2) Election for installment payments or to postpone part of tax attributable to 

reversionary or remainder interest. 
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3. Wisconsin estate tax.  See infra § 6.3. 

 

  Note.  All Wisconsin inheritance and gift taxes were repealed effective for 

deaths occurring or gifts made on or after January 1, 1992.  The Wisconsin estate 

tax ceased to exist on January 1, 2008. 

 

F. Inventory and Accounts  [§ 2.24] 
 

1. Inventory 

 

a. Inventory must be filed or shown to probate registrar within six months from 

date of personal representative’s appointment unless court has changed time.  

Wis. Stat. § 858.01. 

 

b. If using formal probate, file with court; if using informal probate, can either 

file with court or show inventory or estate tax return to probate registrar.  Wis. 

Stat. § 865.11. 

 

c. Give notice or copy of inventory to residuary beneficiaries of estate.  Wis. Stat. 

§§ 858.03, 865.11. 

 

d. Pay filing fees at time of filing inventory or other documents setting forth 

value of estate.  Wis. Stat. § 814.66. 

 

e. Inventory filing fee is $20 for estate valued at $10,000 or less, or .2% for 

estates larger than $10,000. 

 

2. Accounts 

 

a. Under formal probate, account must be filed when personal representative 

closes estate or leaves office, whichever is earlier.  Wis. Stat. § 862.01. 

 

b. Under informal probate, an account must be prepared for beneficiaries but 

need not be filed with court.  Wis. Stat. § 865.16. 

 

IV. Determining Beneficiary’s Interest in Estate  [§ 2.25] 
 

A. Overview  [§ 2.26] 
 

The nature of the estate property may affect the determination of beneficial interests.  

This can occur when there is an exoneration, advancement, abatement, ademption, or 

equitable election. 

 

  Note.  In some cases, the beneficiaries’ identities may not be readily determinable.  

These cases occur when the decedent’s will has been revoked, elected against, 

disclaimed, assigned, pretermitted, or invalidated. 
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B. Revocation or Revival of Prior Will or Codicil  [§ 2.27] 
 

1. Revocation 

 

a. Only person who can make will can revoke will (i.e., any person of sound 

mind and 18 years old or older).  Wis. Stat. § 853.01. 

 

b. Subsequent will or codicil may revoke prior will either expressly or by 

inconsistency (i.e., statutory presumption is that most-current provision 

governs).  Wis. Stat. § 853.11(1)(a), (bm). 

 

c. “Burning, tearing, canceling, obliterating or destroying” with intent to revoke 

may revoke prior will.  Wis. Stat. §§ 853.11(1m), 853.11(1)(b) (1995–96). 

 

d. Testator’s marriage after execution of will, when spouse survives,  no longer 

revokes will, but entitles spouse to share of estate unless at least one of 

following is true, Wis. Stat. § 853.12: 

 

(1) Will was drafted in contemplation of marriage to surviving spouse, 

 

(2) Will or other evidence indicates intent that will be effective despite 

subsequent marriage, 

 

(3) Will or other evidence indicates that testator considered revising will after 

marriage and decided not to, 

 

(4) Testator provided for spouse by transfer outside of will and evidence 

shows intent that transfer be in lieu of provisions in will, or 

 

(5) Spouses entered into marital property agreement that provides for spouse 

or specifies that surviving spouse is to have no rights to testator’s estate. 

 

  Note.  The amount of the spouse’s share is equal to what his or her 

intestate share would have been, reduced by amounts passing under the 

will to issue of the testator.  Wis. Stat. § 853.12. 

 

e. Divorce or annulment may revoke prior will.  Wis. Stat. §§ 853.11(3), 

854.15(3)–(5). 

 

f. Beneficiary’s felonious killing of testator may revoke prior will, unless will 

expressly provides otherwise.  Wis. Stat. §§ 853.11(3m), 854.14. 

 

2. Revival.  Wis. Stat. § 853.11(6). 

 

a. Original instrument (will or codicil) (Will A) that is revoked by subsequent 

instrument (Will B) that itself is later revoked may be revived as follows: 

 

(1) If Will A is partially revoked by Will B, subsequent revocation of Will B 

by destruction or other physical act revives revoked parts of Will A 
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(unless evidence shows that testator did not intend to revive revoked parts 

of Will A).  Wis. Stat. § 853.11(6)(a). 

 

(2) If Will A is wholly revoked by Will B, subsequent revocation of Will B 

by destruction or other physical act does not revive Will A (unless 

evidence shows that testator did intend to revive Will A).  Wis. Stat. 

§ 853.11(6)(b). 

 

(3) If Will A is revoked (either partially or wholly) by Will B, and Will B is 

subsequently revoked by subsequent instrument (Will C), Will A (or parts 

thereof) remains revoked (unless evidence shows that testator did intend 

to revive Will A (or parts thereof)).  Wis. Stat. § 853.11(6)(c). 

 

b. If original instrument is not available, it may be proved as provided in Wis. 

Stat. § 856.17.  Wis. Stat. § 853.11(6)(d). 

 

c. If revival of original instrument (Will A) is not possible, doctrine of dependent 

relative revocation may apply to reinstate subsequent instrument (Will B) if 

party seeking reinstatement can prove that testator’s revocation of Will B 

should be set aside because testator mistakenly thought that revocation of Will 

B would revive Will A (given the recent liberalization of the doctrine of 

revival, however, it is difficult to imagine a fact pattern in which dependent 

relative revocation would apply when revival of Will A would not also be 

available).  Wis. Stat. § 853.11(5); Ruedisili v. Henkey (In re Estate of Alburn), 

18 Wis. 2d 340, 118 N.W.2d 919 (1963); Callahan v. La Crosse Tr. Co. (In re 

Callahan’s Estate), 251 Wis. 247, 254–55, 29 N.W.2d 352 (1947). 

 

C. Postmortem Adjustments to Disposition of Estate  [§ 2.28] 
 

1. Deferred-marital-property election 

 

a. Surviving spouse may elect up to 50% of augmented deferred marital property 

estate.  Wis. Stat. § 861.02. 

 

b. Augmented-deferred-marital-property estate consists of deferred marital 

property (property acquired during marriage before 1986 or while spouses 

were domiciled in another state) of both spouses, whether or not passing 

by probate or nonprobate means, and includes deferred marital property given 

to third parties by the decedent within two years of death.  Wis. Stat. 

§§ 861.02(2), 861.03. 

 

c. Procedure for election.  Wis. Stat. §§ 861.08, 861.11 (1995–96). 

 

(1) Spouse may file written election with probate court. 

 

(2) Time limit for filing is six months from date of decedent’s death but may 

be extended during this period for cause. 
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(3) Statutory priority for probate and nonprobate property from which 

elective share will be satisfied.  Wis. Stat. § 861.06. 

 

(4) Surviving spouse’s elective share is reduced by value of augmented 

deferred marital property surviving spouse otherwise receives, his or her 

own augmented deferred marital property, probate assets, annuities, life 

insurance, gifts in excess of $5,000 per year made by decedent to 

surviving spouse, life estates, retirement-plan death benefits, powers of 

appointment, jointly held assets, and allowances under Wis. Stat. 

§ 861.31(4) or 861.35(4) that court orders to be used to satisfy election.  

Wis. Stat. §§ 861.06(2), 861.03, 861.04. 

 

2. Disclaimer.  Wis. Stat. §§ 853.40, 854.13. 

 

a. Probate assets 

 

(1) Any person entitled to intestate share may disclaim all or part of that 

share.  Wis. Stat. § 854.13(2)(a)2. 

 

(2) Beneficiary may disclaim all or any part of devise under will unless will 

expressly prohibits partial disclaimer.  Wis. Stat. § 854.13(2)(a)2., (d). 

 

  Note.  Unless the decedent’s will indicates a contrary intent, a 

beneficiary who has predeceased the decedent and who is the decedent’s 

grandparent, issue of such grandparent, or stepchild shall be represented 

per stirpes in distribution by the beneficiary’s issue, if any.  Per stirpes is 

defined in Wis. Stat. § 854.04(1).  Wis. Stat. § 854.06. 

 

(3) Disclaimer accomplished by filing signed declaration with probate court 

and personal representative.  Wis. Stat. § 854.13(5). 

 

(4) Disclaimed share passes as if person disclaiming had predeceased 

decedent.  Wis. Stat. § 854.13(7). 

 

b. Survivorship property 

 

(1) Decedent’s one-half interest in joint tenancy property and survivorship 

marital property may be disclaimed by surviving spouse.  Wis. Stat. 

§ 854.13(2)(b), (c). 

 

(2) Disclaimer accomplished by filing signed declaration with probate court 

and personal representative.  Wis. Stat. § 854.13(5). 

 

(3) Disclaimed property passes to decedent’s probate estate.  Wis. Stat. 

§ 854.13(8), (9). 
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c. Other property 

 

(1) The following interests received may also be disclaimed:  trusts, deeds, 

marital property agreements, retirement plans, annuities, insurance 

policies, beneficiary designations, powers of appointment, interests 

received as a result of another disclaimer, and contingent or discretionary 

interests.  Wis. Stat. §§ 854.13(2)(a)2., 854.01. 

 

(2) Disclaimer accomplished by delivering signed declaration to 

(1) transferor of property, if living, (2) transferor’s personal representative 

if transferor is deceased, or (3) legal titleholder of property, as well as to 

probate court and any trustees.  Wis. Stat. § 854.13(5). 

 

(3) Disclaimed property passes as if person disclaiming had predeceased 

decedent.  Wis. Stat. § 854.13(7). 

 

d. To qualify, a disclaimer must 

 

(1) Be made nine months from date of death, unless court finds cause to 

extend limit, Wis. Stat. § 854.13(4); and 

 

(2) Describe property disclaimed, declare disclaimer and its extent, and be 

signed by the disclaimant, Wis. Stat. § 854.13(3). 

 

e. Person’s right to disclaim property is barred if person has transferred or 

encumbered disclaimed property, or contracted to do so, has accepted or 

benefited from disclaimed property, or has waived the right to disclaim.  Wis. 

Stat. § 854.13(11g). 

 

3. Assignment of other interests.  Wis. Stat. § 863.07. 

 

a. When decedent is testate, assignment permits distributee to assign all or part of 

his or her interest before entry of final judgment (unless not assignable under 

specific will provisions) by filing copies of the assignment with personal 

representative and court. 

 

b. Assignment is also permitted when decedent is intestate. 

 

D. Advancement, Ademption, Exoneration, Abatement, Pretermitted Heirs, 

and Equitable Election  [§ 2.29] 
 

1. Advancement 

 

a. Presumption is that gift made during testator’s lifetime is not advancement to 

be deducted from distributee’s share, unless one or more of the following is 

true: 

 

(1) Will or other governing instrument provides for deduction of the gift, 

 

(2) Decedent has specified to the contrary in signed separate writing, or 
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(3) Distributee has acknowledged in writing that gift was advance. 

 

b. Pursuant to Wis. Stat. §§ 852.11, 854.09, same presumption exists against 

advancement in intestate case, unless 

 

(1) Decedent has specified to the contrary in signed separate writing, or 

 

(2) Distributee has acknowledged in writing that gift was advance. 

 

  Note.  Distribution may be reduced by amount of debt owing from 

distributee to decedent or decedent’s estate.  Wis. Stat. §§ 852.12, 854.12. 

 

2. Ademption.  Wis. Stat. §§ 853.35, 854.08. 

 

a. Ademption is either fulfillment of specific bequest by some gift to distributees 

during decedent’s lifetime or sale or destruction of specifically bequested 

property before death (applies only to specific devise or bequest situations). 

 

b. Presumption against ademption unless 

 

(1) Will appears to have an intent that gift should fail, or 

 

(2) Decedent made lifetime gift with intent that specific bequest be fulfilled. 

 

c. Specific rules of nonademption apply when property is sold or destroyed 

before death.  Wis. Stat. § 854.08(2), (6)(b). 

 

3. Exoneration 

 

a. Presumption is that all property passes with existing liens and mortgages in 

force and not paid off by estate unless will provides otherwise.  Wis. Stat. 

§§ 863.13, 854.05(2). 

 

b. Specific rules apply to secured claims and payment of debts secured by estate 

property.  Wis. Stat. §§ 859.19, 859.43. 

 

4. Abatement.  Wis. Stat. §§ 863.11, 854.18. 

 

a. Distributions reduced or eliminated when size of estate will not pay all claims 

and distributions intended. 

 

b. Distributee’s shares abate in following order: 

 

(1) Property not disposed of in will, 

 

(2) Residuary bequests, 

 

(3) General bequests, and 

 

(4) Specific bequests. 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


  CHAPTER 2 

 

 

2-32 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

c. Exceptions 

 

(1) Special abatement provisions to meet spouse’s elective share and 

allowances or share of spouse not included in will signed before the 

marriage.  Wis. Stat. §§ 854.18(1), 861.02, 853.12. 

 

(2) Special abatement provisions to meet share necessary for issue not 

included in will.  Wis. Stat. §§ 854.18(1), 853.25. 

 

(3) Contrary intention expressed or implied in will.  Wis. Stat. § 854.18(3). 

 

5. Pretermitted heirs.  Wis. Stat. § 853.25. 

 

a. Pretermitted heirs (issue of testator born or adopted after execution of will, or 

omitted from will by accident or mistake as proved by clear and convincing 

evidence) are entitled to share of estate as follows: 

 

(1) If decedent had no children when will executed, each pretermitted heir 

receives what would have been his or her intestate share, unless 

substantially all estate left to other parent of pretermitted heir, Wis. Stat. 

§ 853.25(1)(b); and 

 

(2) If decedent had other children when will was executed, and will left 

property to one or more of then living children, pretermitted heir receives 

share similar to that received by the other children, Wis. Stat. 

§ 853.25(1)(c). 

 

b. Pursuant to Wis. Stat. § 853.25(1)(a), no share for pretermitted heir if 

 

(1) It appears from will or other evidence that omission was intentional, or 

 

(2) Such issue are provided for by testator outside will. 

 

c. Pursuant to Wis. Stat. § 852.05, nonmarital children of deceased putative father 

may take as pretermitted heirs only if at least one of following is true: 

 

(1) Decedent has been adjudicated as father in paternity proceeding under 

Wis. Stat. ch. 767 or by final order or judgment of a court of competent 

jurisdiction in any state, 

 

(2) Decedent has admitted in open court that he is father, or 

 

(3) Decedent has acknowledged that he is father in signed writing. 

 

  Note.  A demand for relief must be made within six months after the 

will is admitted or before entry of final judgment, whichever occurs first.  

Wis. Stat. § 853.25(3). 
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6. Equitable election 

 

a. If will attempts to dispose of property that belongs to beneficiary of will, 

beneficiary must elect whether to take under will or retain property.  Wis. Stat. 

§ 853.15(1). 

 

b. Statute provides procedure for election.  Wis. Stat. § 853.15(2). 

 

E. Will Contests  [§ 2.30] 
 

1. Standing to contest will belongs generally to anyone who will get more from estate 

if will is not proven. 

 

2. Grounds for contesting will 

 

a. Evidence that will was invalidly executed because 

 

(1) Execution of will failed to conform with statutory standards, Wis. Stat. 

§§ 853.03, 853.05; 

 

(2) Witnesses were incompetent at time will was executed, Wis. Stat. 

§ 853.07(1); or 

 

(3) Witnesses had interest in will at time will was executed, Wis. Stat. 

§ 853.07(2). 

 

b. Evidence that decedent lacked testamentary capacity at time will was executed 

because 

 

(1) Testator was less than 18 years of age; or 

 

(2) Testator lacked capacity to make will or was incapable of understanding 

nature of will, extent of property, natural objects of bounty, and 

distributive plan.  Wis. Stat. § 853.01; Fischbach v. Knutson (In re Estate 

of Von Ruden), 55 Wis. 2d 365, 198 N.W.2d 583 (1972). 

 

c. Evidence that testator lacked testamentary intent at time will was executed. 

 

d. Evidence that beneficiary exerted undue influence on testator.  See Miller v. 

Vorel (In re Estate of Vorel), 105 Wis. 2d 112, 116, 312 N.W.2d 850 

(Ct. App. 1981).  Must prove that either 

 

(1) Confidential or fiduciary relationship existed between testator and 

beneficiary, coupled with “suspicious circumstances,” see Von Ruden, 

55 Wis. 2d at 373; or 

 

(2) Testator was capable of being influenced (susceptible), beneficiary had 

opportunity to exert influence on testator, beneficiary had disposition to 

influence testator, and undue influence caused coveted result for 
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beneficiary, see Hamm v. Jenkins (In re Estate of Hamm), 67 Wis. 2d 279, 

283, 227 N.W.2d 34 (1975). 

 

e. Existence of fraud—belief that beneficiary deliberately misstated facts to 

testator or failed to correct erroneous factual information and that 

misstatements resulted in favorable treatment of beneficiary (difficult to 

prove).  Lauterjung v. Ford (In re Estate of Ford), 19 Wis. 2d 436, 447, 

120 N.W.2d 647 (1963). 

 

f. Existence of mistake on face of will (must be resolved by extrinsic evidence 

and is difficult to prove). 

 

3. Usually requires special administrator.  See infra ch. 4. 

 

F. Petition to Compromise  [§ 2.31] 
 

1. Court can approve personal representative’s petition to compromise disputes with 

claimants or with distributees of testate or intestate estates when all parties in 

interest join in compromise.  Wis. Stat. § 879.59. 

 

2. With court approval, petition to compromise allows parties to adjust pattern of 

distribution set by will or statute to more accurately reflect distributees’ needs or 

desires. 

 

3. Although court-approved compromise may reduce sole beneficiary’s share, this type 

of postmortem estate planning has been held constitutional.  See State v. Patri (In re 

Jorgensen’s Estate), 267 Wis. 1, 64 N.W.2d 430 (1954). 
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Forms and Letters 
 

 

Form 2.1 Letter of Representation (EST-0109) 
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V. Letter of Representation   
 

 

Commentary and Instructions for Form 2.1 
 

Form 2.1 provides a sample letter of representation (engagement letter).  Note that this letter 

addresses the issue of whom the attorney represents and is tailored to indicate the consequences 

should a conflict of interest develop between the surviving spouse’s (or surviving registered 

domestic partner’s) duties as personal representative and the surviving spouse’s marital property 

rights (or the property rights of the surviving registered domestic partner).  The letter also specifies 

which tasks will be undertaken by the attorney in settling the estate. 
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Form 2.1  Letter of Representation (EST-0109)  
 

 
(Date) 

 
(PR’s Name) 
(PR’s Address) 

 
Re:  Estate of (Decedent’s Name) 

 
Dear (PR’s Name): 

 
We have found that sending engagement letters to new clients, or to existing clients for whom 

we are undertaking new, significant projects, is beneficial to all concerned.  The following 
paragraphs describe our proposed activity on your behalf and the terms of our engagement. 

 
1. Who We Represent.  We will represent you, in your capacity as personal representative of 

   (Decedent’s Name)   ’s estate.  As personal representative, you must administer the estate for 
the benefit of    (Decedent’s Name)   ’s beneficiaries:     (Beneficiaries’ Names)   .  Please note 
that as personal representative your duty is to treat all beneficiaries impartially, a duty that could 
possibly conflict with your individual interest in the estate.  Specifically, as surviving spouse [or 
surviving registered domestic partner], you may have property rights that, if asserted, would 
adversely affect the other beneficiaries’ interests in the estate.  In addition, other issues may 
arise that put your interest as beneficiary in conflict with your duty as personal representative.  
We cannot act to pursue your personal interest in the estate to the detriment of other 
beneficiaries.  If, at any time during the estate administration, you or we perceive there is a 
conflict, you may need to hire an attorney to represent your individual interest. 

 
2. What We Will Do.  In representing you, we will do the following: 

 

 Prepare and file all court pleadings required in the administration of the Estate. 
 

 Follow all other requirements of the    (County Name)   , Wisconsin, Probate Court relating 
to the administration of the Estate. 
 

 Work with you in your capacity as personal representative regarding administration of the 
Estate, particularly tax planning, liquidity planning, and planning for distributions from the 
Estate. 
 

 Prepare tax filings (federal estate tax, and fiduciary income tax) relating to the Estate.  
However, the final joint income tax return will be prepared by    (Decedent's (and Spouse's) 
Name)   ’s normal tax return preparer. 
 

 Assist you in collecting, inventorying, administering, and distributing the assets of the 
Estate. 

 
3. How We Determine Our Fees.  To help us determine a reasonable fee for our services, each of 

our attorneys and legal assistants maintains time records for each client and matter.  
   (Attorney’s Name)    will be responsible for your account, and will review the time records 
each month before a statement is sent.  We assign hourly rates to all attorneys and legal 
assistants and adjust these rates from time to time (generally once a year).  An hour of service 
generally bears a fee of about $   (Amount)    to $   (Amount)    for a legal assistant and the fees 
for our most senior and experienced attorneys are about $   (Amount)    to $   (Amount)   .  
Normally, the average hourly rate for the personnel working on a particular engagement will fall 
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in the $   (Amount)    to $   (Amount)    range, but may be higher with extensive senior attorney 
involvement.     (Attorney’s Name)   's current hourly billing rate is $   (Amount)    and 
   (Attorney 2’s Name)   's hourly billing rate is $   (Amount)   . 

 
  We will also make out-of-pocket disbursements on behalf of the Estate and will be entitled 
to reimbursement for those reasonable expenditures advanced.  These disbursements include, 
for example, court costs, photocopying, long-distance telephone charges, messenger fees, fax 
transmissions, and online-database-research charges. 
 
  Because we are not requiring an advanced fee before beginning this representation, we 
ask that you pay your bill promptly after you receive it. 
 
  Our preliminary estimate of fees in our representation of you is between $   (Amount)    and 
$   (Amount)   .  This estimate is based on the issues involved in administering the Estate as 
known to date.  If additional issues arise during the administration of the Estate beyond those 
anticipated, the fee may be higher.  We will communicate with you if unanticipated 
circumstances arise that would require additional services and an increased fee.  Such 
estimates are not a maximum or minimum fee quotation.  We will determine our actual fees in 
accordance with the policies described above. 

 
  We will submit our invoices monthly or at other intervals as agreed throughout 
administration of the Estate.  If you request it, we will forward the invoices directly to you.  Our 
invoices are payable    (Number)    days after presentation. 

 
4. Conclusion of Representation.  We expect to represent you until the estate administration is 

concluded.  If, at any time, you wish us to cease activities on your behalf, please so advise us 
and we will promptly take steps to conclude our representation.  Those steps would include 
preparing the materials appropriate for transferring the matter to another attorney, if you so 
wish.  Of course, we expect you to have paid all fees and disbursements incurred to the 
termination or transfer. 
 

  Similarly, we reserve the right to terminate our representation of you provided that such 
termination conforms to the standards of the Rules of Professional Conduct and we obtain 
permission from the presiding judge if we are in court.  

 
If the arrangement described by this letter and its enclosure accurately describes your 

engagement of us and is acceptable to you, please confirm your acceptance by signing and 
returning the enclosed copy of this letter. 

 
We very much appreciate the confidence you have shown in us and look forward to 

completing the administration of    (Decedent’s Name)   ’s estate. 

 

 
 



PLANNING THE REPRESENTATION 

 

 

© June 2021, State Bar of Wisconsin  2-39 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

REPRESENTATION AGREEMENT 

 
The undersigned, personal representative of the Estate of    (Decedent’s Name)   , deceased, 

retains the professional services of    (Attorney’s Name)    as provided in this letter. 
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Introduction 

Chapter 3 addresses informal probate.1 

Most estates are now settled by informal administration.  Informal administration is 

distinguished from formal administration in that informal administration is an administrative 

proceeding before the probate registrar, while formal administration is a judicial proceeding before 

the court.  See Wis. Stat. § 865.03(1). 

This chapter describes how to probate an estate when the proceedings are either (1) on waiver 

(that is, without requiring a hearing to open the estate), or (2) on hearing after notice.  At times, 

summary procedures may be most appropriate for settling the estate.  See infra ch. 5.  In some 

cases, it will be necessary to switch to formal administration even after informal administration has 

commenced.  Whenever probating an estate in an unfamiliar jurisdiction, the best practice is to call 

the probate registrar and confirm the appropriate procedures. 

An estate being settled by informal administration will have a personal representative.  In 

most cases, the personal representative can handle nearly all tasks involved in settling the estate.  

Nonetheless, many estates retain attorneys to work with the personal representative.  Many sample 

letters included in this chapter serve to keep the personal representative and attorney in close 

contact while the estate is being settled and provide a means of documenting the work involved.  If 

the law office relies on a legal assistant or paralegal to handle some of the more routine work 

involved in settling the estate, the legal assistant or paralegal also should have regular contact with 

the personal representative and use a suitable tracking system to monitor the estate’s progress. 

The advantage of informal administration is that court appearances are kept to a minimum, 

thus saving time for both the attorney and the client—and saving the client the anxiety that often 

accompanies a court appearance. 

1 Unless otherwise indicated, all references in this chapter to the Wisconsin Statutes are to the 2019–20 

Wisconsin Statutes, as affected by 2021 Wis. Act 24; and all references to the United States Code (U.S.C.) 

are current through Pub. L. No. 117-7 (Apr. 14, 2021). 
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The most important thing to keep in mind when using informal administration is that it is 

designed for an estate in which dispute resolution is not needed.  If an issue will likely be litigated, 

formal proceedings are preferable. 

 

Chapter 1, supra, provides a Master Information List (MIL) that can be used to gather 

information needed to fill out the various forms in this chapter. Chapter 4, infra, addresses formal 

probate, including information on converting the proceedings from formal to informal probate. 

Chapter 5, infra, addresses summary procedures. Chapter 6, infra, discusses the various issues 

involved in estate and income taxes. 

 

 A note about forms: All court-approved forms are available on the internet and can be 

downloaded as fill-in forms. A current list of the forms by title and number can be found at the 

back of the book under “Forms Index.” All court-approved probate forms are available at Wis. Ct. 

Sys., Circuit Court Forms: Probate, 

https://wicourts.gov/forms1/circuit/formcategory.jsp?Category=26 (last updated Sept. 25, 2020). 

The forms can be downloaded and saved in the client’s file. 

 

  Forms Alert. With enactment of the Wisconsin Trust Code on July 1, 2014 (2013 Wis. 

Act 92), testamentary trusts (including those testamentary trusts in existence before that date) 

are no longer subject to continuing court supervision. Although a court may intervene in any 

trust administration matter, see Wis. Stat. § 701.0201, court supervision is not required unless 

ordered by the court. Accordingly, former Forms 3.77 (Trust Inventory, PR-1932), 3.78 

(Petition for Termination of Trust, PR-1940), 3.79 (Order on Petition for Termination of 

Trust, PR-1941), and 3.80 (Order Discharging Trustee, PR-1933) are no longer necessary. 



 

Electronic Filing 
 

A Wisconsin attorney must electronically file all pleadings in probate actions if brought by a 

mandatory user of the efiling system. Wis. Stat. § 801.18(2), (3)(a); Wis. Ct. Sys., Circuit Ct. 

eFiling, https://www.wicourts.gov/ecourts/efilecircuit/index.jsp (last updated Sept. 25, 2020). 

Every Wisconsin attorney who files cases must create a registration and password and the 

Wisconsin Court System provides instructions for creating the registration. Wis. Stat. § 801.18(3); 

Wis. Ct. Sys., Creating an eCourts Account (Mar. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/registerecourts.pdf.  

 

The Wisconsin Court System provides instructions specific to electronically filing probate 

documents. Wis. Ct. Sys., eFiling a New Probate Case (Sept. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/fileprobatecase.pdf. An electronic filing fee of 

$20 is due with the initial filing. See Wis. Stat. § 801.18(7)(c). The fee can be paid via credit card 

or an electronic check. The clerk of courts will charge a 2.75% fee for credit card payments and a 

flat fee of $1.95 for electronic check payments. 

 

Regarding documents particular to probate, the original will must still be physically delivered 

or sent to the probate court for filing.  When the Inventory is filed, the inventory filing fee must be 

paid at the same time.  The Wisconsin Court System provides detailed instructions for 

electronically filing the Inventory.  Wis. Ct. Sys., eFiling an Inventory or Exhibited Inventory 

(Sept. 2018), https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf. 
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If the court accepts a document, the document is considered filed on the date the document is 

electronically submitted to the court, even though the attorney may receive electronic notice of the 

filing several days later.  Wis. Stat. § 801.18(4).  The efiling system accepts submissions even 

when the clerk’s office is not open, and a document is considered to be have been filed on a 

particular calendar day as long as submission is complete by 11:59 p.m. Central Time.  Wis. Stat. 

§ 801.18(4)(d), (e).  If payment is required, the document is not filed until payment is received.  

Wis. Stat. § 801.18(7)(b). 

 

All parties that have opted into electronic filing will receive an email when the court accepts a 

filing.  Except for documents requiring personal service, the electronically issued court notice of 

filed documents has the same effect as traditional service for parties that have opted into electronic 

filing because all such parties receive electronic notice of filings.  Wis. Stat. § 801.18(6).  Note that 

estate beneficiaries and claimants that are unrepresented and not registered users must still be 

served with paper copies.  If a beneficiary or claimant obtains counsel, the attorney may be served 

via electronic filings. 

 

Based on the author’s experience and a panel discussion with the Milwaukee County Deputy 

Registers in Probate and Court Commissioner, cover letters are not needed for court filings, but 

they may be filed and should be filed if an explanation is required.   

 

Local circuit courts cannot electronically issue certified copies (e.g., Domiciliary Letters).  

Certified copies must be requested in person or via traditional mail and the relevant fee paid with 

the request.  

 

 The Wisconsin Court System provides updated information for electronic filing on general 

topics and probate topics. Wis. Ct. Sys., Circuit Court eFiling, 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp (last updated Sept. 25, 2020). The 

Wisconsin Court System eFiling Support Center can be contacted by phone at 1-800-462-8843, 

email, or online chat and is very helpful with questions. Wis. Ct. Sys., Contact eFiling Support, 

https://www.wicourts.gov/ecourts/efilecircuit/efilefeedback.htm (last updated Apr. 14, 2021). 

When filing in a new county, always check local rules and call the local register in probate to 

determine local practice and procedure. 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://www.wicourts.gov/ecourts/efilecircuit/index.jsp
https://www.wicourts.gov/ecourts/efilecircuit/efilefeedback.htm


  CHAPTER 3 

 

 

3-4 © June 2021, State Bar of Wisconsin 

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

Outline of Informal Probate Procedures 
 

 

I. Introduction [§ 3.1] 

A. In General [§ 3.2] 

B. Jurisdiction and Venue [§ 3.3] 

C. Determination of Heirship [§ 3.4] 

D. Appointment of Guardian ad Litem or Attorney [§ 3.5] 

E. Probate Claims Notice [§ 3.6] 

F. Notice to Interested Persons and Creditors [§ 3.7] 

G. Notice of Right to Select Personal Representative’s Attorney [§ 3.8] 

H. Appointment of Resident Agent [§ 3.9] 

 

II. Procedure for Opening Estate When on Waiver [§ 3.10] 

A. Overview [§ 3.11] 

B. Required Documents [§ 3.12] 

 

III. Procedure for Opening Estate with Notice and Hearing [§ 3.13] 

A. Overview [§ 3.14] 

B. Required Documents [§ 3.15] 

 

IV. Procedures for Secure and Protect Assets [§ 3.16] 

A. Overview [§ 3.17] 

B. Secure Estate Assets [§ 3.18] 

C. Investment of Assets [§ 3.19] 

 

V. Procedure for Determination and Inventory of Assets [§ 3.20] 

A. Overview [§ 3.21] 

B. Required Documents [§ 3.22] 

 

VI. Procedures for Disposing of Claims [§ 3.23] 

A. Overview [§ 3.24] 

B. Contesting Claims [§ 3.25] 

C. Required Documents [§ 3.26] 

 

VII. Procedure for Closing the Estate [§ 3.27] 

A. Overview [§ 3.28] 

B. Required Documents [§ 3.29] 

 

VIII. Procedure for Shifting to Formal Proceedings [§ 3.30] 

A. In General [§ 3.31] 

B. Demand for Formal Proceedings [§ 3.32] 

C. Reinstatement of Informal Proceedings [§ 3.33] 

 

IX. Procedure When GAL or Attorney Required [§ 3.34] 

A. Overview [§ 3.35] 

B. Required Documents [§ 3.36] 
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I. Introduction  [§ 3.1]

A. In General  [§ 3.2]

1. Informal administration can be used:

a. If there is a will that does not prohibit informal administration, nominated

personal representative accepts appointment or all interested persons consent

and designate personal representative, and bond is furnished if required, Wis.

Stat. § 865.02(1)(a); or

b. If there is no will, all interested persons consent in writing to informal

administration and to appointment of nominated personal representative, and

bond is furnished if required, Wis. Stat. §§ 865.02(1)(b), 865.08(1)(ac).

2. Appraisal of inventory assets is optional unless requested by court, interested

person, or Wisconsin Department of Revenue (DOR).  Wis. Stat. § 858.15.

3. Compared with formal administration, informal administration grants probate

registrar greater discretionary power to refuse nominated personal representative’s

appointment and to deny Application for Informal Administration (Form 3.1). See

infra § 3.11.

4. No court appearance is required in many counties, so informal administration may

be less costly than formal administration.

5. Estate is closed when personal representative files verified statement with probate

registrar that estate has been properly administered. See infra § 3.28.

 Note.  The personal representative remains liable to creditors and interested

persons for six months after filing the Personal Representative’s Statement to Close

Estate (Form 3.70). Wis. Stat. § 865.18.

B. Jurisdiction and Venue  [§ 3.3]

1. Generally, jurisdiction is in circuit court of county in which decedent was

domiciled, even though decedent might have owned property in other counties.

Wis. Stat. §§ 856.01(1), 753.03.

2. If decedent owned property in more than one county and appraisal is required,

appraisers in each county may be appointed by court with primary jurisdiction over

decedent.  Wis. Stat. § 858.13.

3. If decedent was not domiciled in Wisconsin, first county obtaining jurisdiction over

some property subject to probate in Wisconsin will have exclusive jurisdiction.

Wis. Stat. § 856.01(2).

4. Any interested person with reason to believe that assigned judge will not be

impartial may file request for substitution with probate registrar; subsequently,
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originally assigned judge will be disqualified, and probate registrar will request 

assignment of different judge.  Wis. Stat. § 801.58. 

 

C. Determination of Heirship  [§ 3.4] 
 

1. Overview 

 

a. Intestate estate or share passes to decedent’s heirs as determined by statute.  

Wis. Stat. §§ 852.01, 852.03. 

 

b. Surviving heirs entitled to intestate share will generally take that share per 

stirpes.  Wis. Stat. §§ 852.03(1), 854.04. 

 

c. Partial blood relatives take same share as if they had been whole blood 

relatives.  Wis. Stat. §§ 852.03(3), 854.21(4). 

 

d. Legal heir must survive decedent by at least 120 hours, or heir will be deemed 

to have predeceased decedent.  Wis. Stat. §§ 852.01(2), 854.03. 

 

2. Posthumous child may be legal heir even if born after decedent’s death if conceived 

by decedent and other parent before decedent’s death.  Wis. Stat. §§ 852.03(4), 

854.21(5). 

 

3. Nonmarital child 

 

a. Decedent’s nonmarital child takes in same manner as marital child from same 

mother and also from father if paternity has been adjudicated in Wisconsin or 

another state or if putative father has either admitted paternity in open court or 

acknowledged paternity in signed writing.  Wis. Stat. § 852.05(1). 

 

b. Nonmarital child’s property passes according to Wis. Stat. § 852.01 except that 

father or father’s kindred may inherit only if putative father has been 

adjudicated as father in Wisconsin or another state.  Wis. Stat. § 852.05(2). 

 

4. Adopted child 

 

a. Adopted child takes in same manner as biological child if conditions of statute 

are met.  Wis. Stat. §§ 851.50, 854.20. 

 

b. For inheritance purposes, adopted child ceases to be child of his or her 

biological parents except when biological parent marries or remarries and child 

is adopted by new stepparent. 

 

5. Heir includes a surviving domestic partner.  Wis. Stat. § 852.01(1). 

 

D. Appointment of Guardian ad Litem or Attorney  [§ 3.5] 
 

1. Appoint guardian ad litem (GAL) for heir who is a minor or an incompetent person, 

or appoint attorney for person in military.  Wis. Stat. §§ 879.23, 879.25. 
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2. GAL and guardian of estate can waive notices for incompetent persons and minors, 

but not for persons in military service.  Wis. Stat. § 879.09. 

 

3. Discharge GAL when heir’s minority or incompetency has terminated or when 

person represented no longer has interest in estate.  Wis. Stat. § 879.23(3). 

 

  Note.  A GAL may be dispensed with or terminated if a living person is a party 

to the proceedings and has a substantially identical interest as the minor or 

incompetent person (e.g., the decedent’s surviving spouse or registered domestic 

partner will generally have the same interest as the decedent’s surviving minor 

child, so a GAL will not always be appointed).  Wis. Stat. § 879.23(5). 

 

E. Probate Claims Notice  [§ 3.6] 
 

1. Pursuant to Wis. Stat. § 859.07(2), at least 30 days before expiration of time to file 

claims, give Probate Claims Notice (see infra Form 3.7) to the Department of 

Health Services (DHS), the Department of Children and Families (DCF), or the 

Department of Corrections, as applicable, and to the county clerk of the county of 

residence: 

 

a. If decedent was at any time a patient or inmate of any state or county hospital 

or institution; 

 

b. If decedent was responsible for outstanding obligation to state or county for 

specified services; or 

 

c. If decedent or decedent’s spouse received services provided as a benefit under 

a long-term care program, medical assistance (MA), long-term community 

support services, or Wisconsin chronic disease program benefits. 

 

2. Investigate whether DHS has lien on decedent’s home if decedent 

 

a. Received MA; and 

 

b. Resided in nursing home, or was a patient in a hospital and was required to 

contribute to the cost of care, at death.  Wis. Stat. § 49.496(2)(a). 

 

F. Notice to Interested Persons and Creditors  [§ 3.7] 
 

1. Within 10 days after personal representative’s appointment, give interested persons 

list of interested persons and, if decedent died testate, copy of will.  Wis. Stat. 

§ 865.08(5). 

 

  Practice Tip.  This is usually done by providing the interested persons with a 

copy of the Application for Informal Administration (Form 3.1), which includes the 

names and addresses of all interested persons. Consult MIL Section 5 (information 

on heirs and beneficiaries). 
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  Note.  Interested person is any of the following:  (1) an heir under Wis. Stat. 

ch. 852, (2) beneficiary under will offered for probate, (3) beneficiary of trust 

created in will, and (4) named personal representative.  Wis. Stat. §§ 851.21, 

852.01. 

 

  Note.  Heir includes domestic partner under Wis. Stat. § 852.01(1). 

 

2. Give notice to interested persons either by mail and publication or by personal 

service; otherwise secure waiver.  Wis. Stat. §§ 879.03, 879.05, 879.09. 

 

  Note.  Interested persons does not include beneficiaries named in a tangible 

personal property list, a digital property list, or memorandum under Wis. Stat. 

§ 853.32(2).  Wis. Stat. § 853.32(2)(e). 

 

  Note.  If the proceedings are on notice, also file an Affidavit of Service 

(Form 4.9) and Proof of Publication (Form 3.19). The notice must be published in a 

county newspaper, and it must run for the first time within 15 days of the date on 

which it was signed. Wis. Stat. §§ 879.05(1), (4), 859.07(1). 

 

3. Give creditors at least 30 days’ notice of deadline for filing claims with Notice to 

Creditors (Form 3.8) or Notice Setting Time to Hear Application and Deadline for 

Filing Claims (on notice) (Form 3.22). Wis. Stat. §§ 859.07, 859.02. Notice 

pursuant to Wis. Stat. § 859.02(2) must be by registered or certified mail. 

 

  Note.  Publication alone is insufficient notice. The best practice is to mail 

written notice to the creditor and also publish the order. Proof of publication is also 

required. Wis. Stat. § 859.02(2); see infra Form 3.19. 

 

G. Notice of Right to Select Personal Representative’s Attorney  [§ 3.8] 
 

1. If corporate fiduciary has been appointed personal representative, within five days 

after appointment give interested persons who are receiving majority interest notice 

of their right to select personal representative’s attorney.  Wis. Stat. § 856.31. 

 

2. Select personal representative’s attorney within 30 days after appointment.  Wis. 

Stat. § 856.31. 

 

H. Appointment of Resident Agent  [§ 3.9] 
 

Appoint resident agent to receive service of process if personal representative is from out 

of state.  Wis. Stat. § 856.23(1)(d). 
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II. Procedure for Opening Estate When on Waiver  [§ 3.10] 
 

  Note.  For procedure when on notice, see sections 3.14 and 3.15, infra. 

 

A. Overview  [§ 3.11] 
 

1. Will must be filed in hard copy within 30 days after decedent’s death.  Wis. Stat. 

§ 856.05(1). 

 

2. File Application for Informal Administration (Form 3.1) unless 

 

a. There has been demand for formal administration; 

 

b. Decedent’s will expressly prohibits informal administration, Wis. Stat. 

§ 865.02(2); or 

 

c. Formal administration, special administration, or summary proceedings have 

been commenced, Wis. Stat. § 865.04(1). 

 

  Note.  The application can be made by any interested person, but is usually 

made by the nominated personal representative.  Wis. Stat. § 856.07. 

 

3. Determine decedent’s legal heirs. See supra § 3.4. 

 

4. If probate registrar admits Application for Informal Administration (Form 3.1), 

probate registrar will appoint nominated personal representative and sign Statement 

of Informal Administration (Form 3.15). Wis. Stat. §§ 865.07(1), 865.08. 

 

  Note.  The probate registrar may deny the Application for Informal 

Administration (Form 3.1) for the petitioner’s failure to comply with Wis. Stat. 

§ 856.23 (disqualification of personal representative), 865.02 (see para. 2.b., supra), 

or 865.07 (incomplete information, lack of jurisdiction, etc.), or for any other 

reason. Wis. Stat. § 865.08(3). Wis. Stat. § 865.08(1)(am) designates who should be 

appointed if no personal representative has been nominated in the will or if the 

nominated personal representative fails to qualify. 

 

  Practice Tip.  Denial of the Application for Informal Administration does not 

preclude informal administration or summary proceedings.  If the reasons for denial 

can be remedied (e.g., by supplying missing information), an Application for 

Informal Administration can be made again. 

 

5. If decedent created testamentary trust, probate registrar may issue Letters of Trust 

(Form 4.19), require bond, and direct named trustee to proceed according to Wis. 

Stat. § 701.0702. Wis. Stat. § 865.08(6). 

 

B. Required Documents  [§ 3.12] 
 

1. Application for Informal Administration (Form 3.1), accompanied by will 
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2. Waiver and Consent (Form 3.3) from interested persons 

 

3. Proof of Heirship (Form 3.4). See supra § 3.4. 

 

4. Order Appointing GAL or Attorney (Form 3.9) and Consent to Act (Form 3.10), if 

required. See supra § 3.5. 

 

  Note.  GAL and guardian of estate can waive notice of hearing on admission of 

will or for administration unless the GAL is for someone in military service.  Wis. 

Stat. § 879.09. 

 

5. Probate Claims Notice (Form 3.7) to state of Wisconsin, if required. See supra 

§ 3.6. 

 

6. Notice to Creditors (Form 3.8). See supra § 3.7. 

 

7. Consent to Serve as Personal Representative (Form 3.13). 

 

8. Signature Bond (Forms 4.17–4.18) or Other Bond, if required 

 

9. Statement of Informal Administration (Form 3.15) (to be issued by probate 

registrar) 

 

10. Domiciliary Letters for personal representative (Form 3.16) (to be issued by probate 

registrar) 

 

III. Procedure for Opening Estate with Notice and Hearing  [§ 3.13] 
 

A. Overview  [§ 3.14] 
 

1. If interested persons do not waive right to receive notice, give notice to interested 

persons at least 20 days before the hearing on the Application for Informal 

Administration (Form 3.1). Wis. Stat. §§ 865.05, 879.05. 

 

2. Prove service and publication of notice. 

 

B. Required Documents  [§ 3.15] 
 

1. Notice Setting Time to Hear Application and Deadline for Filing Claims 

(Form 3.22) 

 

2. Affidavit of Service (Form 4.9) 

 

3. Proof of Publication (Form 3.19) 

 

4. Application for Informal Administration (Form 3.1), accompanied by will 

 

5. Proof of Heirship (Form 3.4). See supra § 3.4. 
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6. Order Appointing GAL or Attorney (Form 3.9) and Consent to Act (Form 3.10), if 

required. See supra § 3.5. 

 

  Note.  GAL and guardian of estate can waive notice of hearing on admission of 

will or for administration unless the GAL is for someone in military service.  Wis. 

Stat. § 879.09. 

 

7. Probate Claims Notice (Form 3.7) to state of Wisconsin, if required. See supra 

§ 3.6. 

 

8. Notice to Creditors (Form 3.8). See supra § 3.7. 

 

9. Consent to Serve as Personal Representative (Form 3.13) 

 

10. Signature Bond (Forms 4.17–4.18) or Other Bond, if required 

 

11. Statement of Informal Administration (Form 3.15) (to be issued by probate 

registrar) 

 

12. Domiciliary Letters for personal representative (Form 3.16) (to be issued by probate 

registrar) 

 

IV. Procedures to Secure and Protect Assets  [§ 3.16] 
 

A. Overview  [§ 3.17] 
 

A personal representative is a fiduciary and has an obligation to secure and protect estate 

assets. 

 

B. Secure Estate Assets  [§ 3.18] 
 

1. In contentious situations, the personal representative should change the locks on 

decedent’s residence, and other real estate, to prevent people who have keys from 

accessing the residence and removing tangible personal property. 

 

2. The personal representative must make sure that property casualty insurance is in 

place for all real estate and vehicles.  Most casualty policies for residences are 

underwritten as owner occupied.  Post-death, there is sometimes a grace period, but 

the personal representative should contact an insurance agent to make sure the 

policy underwrites a vacant residence. 

 

3. The personal representative should locate all stock certificates and store them in a 

secure location. 

 

C. Investment of Assets  [§ 3.19] 
 

1. A personal representative is subject to the Uniform Prudent Investor Act:  “A 

fiduciary shall invest and manage assets as a prudent investor would, by considering 

the purposes, terms, distribution requirements, and other circumstances of the 
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estate, trust, conservatorship, or guardianship.  In satisfying this standard, the 

fiduciary shall exercise reasonable care, skill, and caution.”  Wis. Stat. 

§ 881.01(3)(a). 

 

2. Pursuant to Wis. Stat. § 881.01(5), if decedent had investment holdings, 

 
[w]ithin a reasonable time after accepting a fiduciary appointment or receiving assets, a 

fiduciary shall review the assets and make and implement decisions concerning the 

retention and disposition of assets, in order to bring the portfolio into compliance with 

the purposes, terms, distribution requirements, and other circumstances of the estate, 

trust, conservatorship, or guardianship and with the requirements of this section. 

 

V. Procedure for Determination and Inventory of Assets  [§ 3.20] 
 

A. Overview  [§ 3.21] 
 

1. Instruct personal representative to give IRS notice of fiduciary relationship.  See 

infra § 6.4. 

 

2. Examine decedent’s safe deposit box if not done previously. 

 

  Note.  Opening the box may require a court order and the appointment of a 

special administrator.  The institution’s policy determines which items (other than 

the will) can be removed before the personal representative is appointed.  After the 

personal representative has been appointed, he or she should have full access to the 

safe deposit box and the ability to remove contents. 

 

3. Collect assets (consult MIL Sections 11–16 for information on property passing 

through probate estate and MIL Sections 17–21 for nonprobate property requiring 

administration): 

 

a. Life insurance: Send copy of decedent’s death certificate and claim forms to 

each life insurance company within time limit specified by policy; request 

Form 712 from each life insurance company to use for federal estate tax return. 

See infra Forms 3.53, 3.54. 

 

b. Health and indemnity insurance:  Endorse and cancel casualty, liability, and 

health insurance policies after any claims against policies have been 

investigated and processed; obtain allowable refunds. 

 

c. Pension and other benefits:  Claim allowable benefits, including Social 

Security; request information on taxability of benefits from decedent’s 

employer. 

 

d. Accounts at financial institutions: Transfer checking and savings accounts to 

estate account (present certified copies of Domiciliary Letters (Form 3.16) to 

institution’s officer). 

 

e. Securities with paper certificate: Transfer securities to personal representative 

or account in street name, or liquidate. See infra Forms 3.55, 3.56. 
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f. Savings bonds:  Redeem or reissue U.S. bonds. 

 

g. Real property assets: Examine titles to verify ownership, liens, possessory 

rights, and adverse possession. See infra Forms 3.31, 3.32. 

 

  Note.  Title to all property passes to the personal representative upon 

appointment.  The personal representative has the power to sell, mortgage, or 

lease property without court approval.  Wis. Stat. §§ 857.01, 860.01. 

 

h. Motor vehicles:  Consider transfer of motor vehicles to surviving spouse or 

registered domestic partner or other heir during probate. 

 

i. Accounts:  Cancel accounts in decedent’s name, such as cell phone plans, 

subscriptions to publications, and cable and internet contracts, and collect 

relevant post-death refunds. 

 

j. Tangible personal property:  Household furniture and furnishings, jewelry, etc., 

will often be subject to specific provisions of the will, but typically not 

itemized or appraised for inventory purposes unless there are items of 

particular value. 

 

k. Digital Property:  Defined by Wis. Stat. § 711.03(1) as an electronic record in 

which a person has a right or interest, but does not include underlying property 

or underlying liability unless the property or liability itself is an electronic 

record.  The personal representative has a right to disclosure of a catalogue of 

the decedent’s digital property, unless while alive the decedent prohibited 

disclosure or a court orders otherwise. 

 

4. Prepare Inventory (Form 3.42). 

 

a. List all assets owned by decedent at time of death.  Wis. Stat. § 865.11(1). 

 

b. Include all property subject to administration, see MIL Sections 11–16.  Wis. 

Stat. § 858.07. 

 

  Practice Tip.  It is no longer necessary to report the decedent’s interest in 

joint property, survivorship marital property, and other property not subject to 

administration, see supra MIL §§ 17–21, on the Inventory (Form 3.42). See 

1997 Wis. Act 83. Nevertheless, it is a good idea to document this information 

in order to establish a new tax basis for such property. 

 

  Practice Tip.  Some counties (e.g., Kenosha County) require 

documentation of the values set forth on the Inventory. 

 

c. Report encumbrances, liens, or other charges against each item of property, 

which offset value of inventoried assets.  Wis. Stat. § 865.12. 

 

d. Retain appraiser to establish fair market value of assets, if necessary. 
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  Practice Tip.  Wis. Stat. § 858.15 provides that appraisal is not necessary 

for assets when the value is readily ascertainable without the exercise of 

judgment by an appraiser. 

 

5. File or exhibit Inventory (Form 3.43) to probate registrar and pay filing fees within 

six months after personal representative’s appointment unless court orders different 

deadline. Wis. Stat. §§ 858.01, 865.11(2). 

 

  Practice Tip.  In lieu of filing the Inventory, draft and file the Inventory 

Exhibited (Form 3.43) as provided by Wis. Stat. § 851.74. 

 

6. Give copy of Inventory to each interested person.  Wis. Stat. § 865.11(2). 

 

B. Required Documents  [§ 3.22] 
 

1. Inventory (Form 3.42), or 

 

2. Inventory Exhibited (Form 3.43); and 

 

3. Affidavit of Service (Form 4.9) 

 

VI. Procedures for Disposing of Claims  [§ 3.23] 
 

A. Overview  [§ 3.24] 
 

1. Evaluate and either allow or disallow claims timely filed against estate according to 

requirements of Wis. Stat. ch. 859.  Wis. Stat. § 865.13. 

 

2. If a creditor had timely notice of the deadline to file claims, such creditor must file 

its claim on or before the deadline to file claims.  Wis. Stat. § 859.01. 

 

3. If a personal representative knew, or reasonably should have known, of the claim, 

the personal representative must send the creditor notice of the deadline to file 

claims.  Wis. Stat. § 859.02(2). 

 

4. Other claims.  Wis. Stat. § 865.13. 

 

a. Pay “just demands” against estate, whether or not filed as claims; and 

 

b. File Proof of Publication (Form 3.19) concerning Notice to Creditors 

(Form 3.8) if one has not already been filed. 

 

5. Liability for distributions 

 

a. Any distributee or claimant who improperly receives property from estate is 

liable for return of property.  Wis. Stat. § 865.14. 
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b. If improperly received property is further distributed to recipient who accepts 

property in good faith, for value, and without actual notice that distribution 

was improper, such recipient is not personally liable to estate.  Wis. Stat. 

§ 865.15. 

 

c. Personal representative remains liable for six months after Statement to Close 

Estate (Form 3.70) is filed. Wis. Stat. §§ 865.16, 865.18, 865.19. 

 

B. Contesting Claims  [§ 3.25] 
 

1. The personal representative, a GAL, or an interested person with approval of the 

court may contest a claim.  Wis. Stat. § 859.33(1). 

 

2. If the creditor served the claim on the personal representative or the personal 

representative’s attorney, the objection to the claim must be filed within 60 days 

after the creditors file the claim.  Wis. Stat. § 859.33(1). 

 

3. If an objection to a claim is filed, the court may require the issues to be made 

definite, fix a date for a pretrial conference, and direct the manner in which 

pleadings, if any, shall be exchanged.  The court shall set a time for trial upon its 

own motion or upon motion of any party.  Wis. Stat. § 859.33(2). 

 

C. Required Document(s)  [§ 3.26] 
 

Estate Receipt (for uncontested Claim) (Form 3.37); or Demand for Formal Proceedings 

(Form 3.74), Order on Hearing for Objection to Claim, Affidavit of Service (Form 4.9), 

and Order Granting Objection to Claim (for contested Claims) 

 

VII. Procedure for Closing the Estate  [§ 3.27] 
 

A. Overview  [§ 3.28] 
 

1. File final federal estate income tax return with IRS. See infra Form 6.10. 

 

2. File final Wisconsin estate income tax return with DOR. See infra Form 6.11. 

 

3. File Closing Certificate for Fiduciaries (Form 6.15) with court once certificate has 

been received from DOR, if required. The Closing Certificate is obtained by 

completing and filing a Schedule CC, Request for a Closing Certificate for 

Fiduciaries. If decedent had unpaid state tax liability, this must be satisfied before 

the Closing Certificate is issued. The form is available at 

https://www.revenue.wi.gov/TaxForms2020/2020-ScheduleCCf.pdf (last revised 

Aug. 2020). The form can be filed electronically, and the Closing Certificate is 

usually mailed to the filer within days. See Wis. Dep’t of Revenue, Estates, Trusts, 

and Fiduciaries, FAQ 2, https://www.revenue.wi.gov/Pages/FAQS/ise-

estate.aspx#estate2 (last updated Jan. 6, 2021). 

 

  Note.  Some counties require that a Petition and Order to Dispense with Filing 

of Closing Certificate for Fiduciaries be filed with the Closing Certificate even if 
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there is insufficient income in the estate to require the filing of an estate income tax 

return.  See Forms 6.16 and 6.17, infra, for sample Petition and Order. 

 

4. File (or exhibit) Estate Account (Form 3.65) with court (if not waived by residuary 

beneficiaries) after federal estate tax return has been filed with IRS (and closing 

letter obtained), if required, all claims have been paid, and all receipts and releases 

from claimants have been filed with court. 

 

5. Pursuant to Wis. Stat. § 865.16, file Personal Representative’s Statement to Close 

Estate (Form 3.70) with court indicating that 

 

a. Notice was given to interested persons and creditors, and deadline for filing 

claims has passed; 

 

b. Personal representative has fully administered estate by paying, settling, or 

disposing of all claims, expenses of administration, funeral and burial 

expenses, and taxes, or has made arrangements to settle outstanding liabilities; 

and 

 

c. Personal representative has sent copy of Statement to Close Estate to all 

distributees and claimants and made full accounting to all affected distributees. 

 

6. If no proceedings challenging statement are pending in court six months after 

Statement to Close Estate (Form 3.70) is filed, personal representative’s 

appointment terminates and personal representative is released from liability for 

further claims, barring fraud, misrepresentation, inadequate disclosure, or breach of 

fiduciary duty. Wis. Stat. §§ 865.16(2), 865.18. 

 

7. File receipts from distributees with a description of asset received. Wis. Stat. 

§§ 865.21, 863.41; infra Forms 3.66, 3.67. 

 

B. Required Documents  [§ 3.29] 
 

1. Federal Estate Income Tax Return (Form 6.10) 

 

2. Wisconsin Income Tax Return (Form 6.11) 

 

3. Estate Account (Form 3.65) (unless waived by beneficiaries) 

 

4. Closing Certificate for Fiduciaries (Form 6.15) 

 

5. Estate Receipts from Distributees (Forms 3.66, 3.67) 

 

6. Statement of Termination and Confirmation of Interest(s) in Property (Form 3.50) 

 

7. Transfer of Interest in Property (Form 3.51) 

 

8. Personal Representative’s Statement to Close Estate (Form 3.70) 
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VIII. Procedure for Shifting to Formal Proceedings  [§ 3.30] 
 

A. In General  [§ 3.31] 
 

1. Any interested person may, at any time during informal administration, demand 

formal proceedings for a particular issue or for all subsequent proceedings.  Wis. 

Stat. § 865.03(1). 

 

  Note.  Any interested person may also invoke the court’s jurisdiction to require 

or contest an appraisal.  Wis. Stat. § 865.12 

 

2. Personal representative may ask court to resolve particular question in formal 

proceeding and then request that informal administration resume.  Wis. Stat. 

§ 865.10(1). 

 

B. Demand for Formal Proceedings  [§ 3.32] 
 

1. Demand for Formal Proceedings (Form 3.74) is served on personal representative 

and filed with court. Wis. Stat. § 865.03(2). 

 

  Note.  Service suspends informal administration and the personal 

representative’s powers. See Wis. Stat. § 865.03(2); infra Form 3.74. 

 

2. Within 10 days after receiving demand, notice is given to interested persons 

disclosing the nature of demand to interested persons or waivers are secured. Wis. 

Stat. § 865.05(3); infra Form 3.22. 

 

3. Affidavit of Service (Form 4.9) is prepared for notice to interested persons unless on 

waiver. 

 

4. Upon entry of order or judgment on matter subject to formal proceeding, informal 

administration will resume.  Wis. Stat. § 865.04(4). 

 

C. Reinstatement of Informal Proceedings  [§ 3.33] 
 

1. Court may reinstate informal administration and personal representative’s authority 

once issues raised by demand have been resolved.  Wis. Stat. § 865.03(2). 

 

2. Personal representative may make Application for Informal Administration 

(Form 3.1) at any time with notice to interested persons or waivers. Wis. Stat. 

§ 865.05(2). 

 

3. Affidavit of Service (Form 4.9) should be prepared for notice to interested persons 

if waivers were not secured. 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


  CHAPTER 3 

 

 

3-18 © June 2021, State Bar of Wisconsin 

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

IX. Procedure When GAL or Attorney Required  [§ 3.34] 
 

A. Overview  [§ 3.35] 
 

1. Minor or incompetent interested person may be required to have GAL to represent 

person’s best interests with regard to estate administration and to accept or waive 

notice of proceedings, give consent, etc. 

 

  Note.  The GAL or guardian of estate can waive notice of hearing on admission 

of will or for administration unless the GAL is appointed for someone in military 

service.  Wis. Stat. § 879.09. 

 

2. Person in military service may have right to have attorney represent person’s 

interests.  Wis. Stat. § 879.09. 

 

  Note.  The sequence of forms and letters provided in this chapter assumes that 

neither a GAL nor an attorney for a person in the military is required. 

 

B. Required Documents  [§ 3.36] 
 

Order Appointing GAL or Attorney (Form 3.9) and Consent to Act (Form 3.10) 
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Forms and Letters 
 

 

  Note.  All court-approved forms are available on the internet and can be downloaded as 

fill-in forms. A current list of the forms by title and number can be found at the back of the 

book under “Forms Index.” A listing of the forms, by number, is available at Wis. Ct. Sys., 

Circuit Court Forms, https://www.wicourts.gov/forms1/circuit.htm (last updated Sept. 25, 

2020). That listing includes all the court-approved forms, requiring you to scroll down to the 

appropriate probate (PR) forms from the list reprinted in this handbook. The forms can be 

downloaded from Wis. Ct. Sys., Circuit Court Forms: Probate, 

https://www.wicourts.gov/forms1/circuit/formcategory.jsp?Category=26 (last updated Sept. 

25, 2020). You can then save the blank form, or the filled-in form, in the client’s file. 

 

■  Opening the Estate on Waiver 

 

Form 3.1  Application for Informal Administration (EST-0110) 

Form 3.2  Form W-9 Request for Taxpayer Identification Number and Certification  

 (EST-0111) 

Form 3.3  Waiver and Consent (EST-0112) 

Form 3.4  Proof of Heirship (EST-0113) 

Form 3.5  Letter Regarding Initiation of Probate (EST-0114) 

Form 3.6  Letter Regarding Possible Welfare Claims (EST-0115) 

Form 3.7  Probate Claims Notice (F-13033) (EST-0116) 

Form 3.8  Notice to Creditors (EST-0117) 

Form 3.9  Order Appointing Guardian ad Litem or Attorney (EST-0118) 

Form 3.10  Consent to Act (EST-0187) 

Form 3.11  Petition to Dispense with Guardian ad Litem (EST-0119) 

Form 3.12  Order Dispensing with Guardian ad Litem (EST-0120) 

Form 3.13  Consent to Serve (EST-0121) 

Form 3.14  Declination to Serve or Resignation (EST-0123) 

Form 3.15  Statement of Informal Administration (EST-0124) 

Form 3.16  Domiciliary Letters (EST-0125) 

Form 3.17  Letter Requesting Domiciliary Letters (EST-0126) 

Form 3.18  Letter Forwarding Initial Documents to Probate Court (EST-0128) 

Form 3.19  Proof of Publication (EST-0129) 

Form 3.20  Letter Forwarding Proof of Publication (EST-0130) 

Form 3.21  Application for Death Certificate (F-05280) (EST-0131) 

 

■  Opening Estate with Notice and Hearing 

 

Form 3.22  Notice Setting Time to Hear Application and Deadline for Filing Claims  

 (EST-0132) 

 

■  Collection of Assets and Inventory (EST-0110) 

 

Form 3.23  Letter Requesting Information on Savings and Checking Accounts and Loans  

 (EST-0133) 

Form 3.24  Letter to Financial Institution Concerning Safe Deposit Box (EST-0134) 

Form 3.25  Waiver of Personal Representative’s Fee (EST-0135) 

Form 3.26  Letter Forwarding Waiver of Fees to Probate Registrar (EST-0136) 
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Form 3.27  Letter to Postmaster (EST-0137) 

Form 3.28  Letter Reminding Personal Representative to Review Insurance (EST-0138) 

Form 3.29  Letter Requesting Information from Decedent’s Employer (EST-0139) 

Form 3.30  Letter Requesting Real Estate Tax Bills (EST-0140) 

Form 3.31  Letter to Title Insurer (EST-0141) 

Form 3.32  Letter Forwarding Title Reports (EST-0142) 

Form 3.33  Letter to Creditor (Timely Notice) (EST-0143) 

Form 3.34  Letter to Creditors (Late Notice) (EST-0144) 

Form 3.35  Letter Forwarding Claims Information to Probate Registrar (EST-0145) 

Form 3.36  Letter Forwarding Payment to Creditor (EST-0146) 

Form 3.37  Estate Receipt (EST-0147) 

Form 3.38  Letter to Personal Representative Concerning Payment of Bill for Proof of  

 Publication (EST-0148) 

Form 3.39  Letter to Probate Registrar Concerning Proof of Publication (EST-0149) 

Form 3.40  Letter Forwarding Publication Fee (EST-0150) 

Form 3.41  Letter to Personal Representative or Relative Regarding Inventory (EST-0151) 

Form 3.42  Inventory (EST-0152) 

Form 3.43  Inventory Exhibited (EST-0153) 

Form 3.44  Letter Forwarding Inventory to Probate Registrar (EST-0154) 

Form 3.45  Letter Forwarding Inventory to Beneficiaries (EST-0155) 

 

■  Transfer of Assets 

 

Form 3.46  Marital Property Settlement Worksheet (EST-0156) 

Form 3.47  Marital Property Exchange Agreement (EST-0157) 

Form 3.48  Petition for Approval of Marital Property Exchange Agreement (EST-0158) 

Form 3.49  Order Approving Marital Property Exchange Agreement (EST-0159) 

Form 3.50  Statement of Termination or Confirmation of Interest(s) in Property (EST-0160) 

Form 3.51  Statement of Transfer of Interest in Property (EST-0161) 

Form 3.52  Termination of Decedent’s Interest (HT-110/TOD-110) (EST-0162) 

Form 3.53  Letter Regarding Life Insurance (EST-0164) 

Form 3.54  Life Insurance Statement for Insured Decedent (IRS Form 712) (EST-0165) 

Form 3.55  Letter to Stockbroker (EST-0166) 

Form 3.56  Letter of Instruction (Securities) (EST-0167) 

Form 3.57  Affidavit of Domicile (EST-0168) 

Form 3.58  Letter Forwarding Deed for Recording (EST-0169) 

Form 3.59  Statement of Transfer of Vehicles to a Surviving Spouse, Domestic Partner or  

 Heir (MV2300) (EST-0170) 

Form 3.60  Wisconsin Title & License Plate Application (MV1) (EST-0171) 

Form 3.61  Letter Forwarding Statement for Transfer of Vehicles and Title to DOT  

 (EST-0172) 

 

■  Closing the Estate 

 

Form 3.62  Petition for Extension of Time (EST-0173) 

Form 3.63  Order for Extension of Time (EST-0174) 

Form 3.64  Letter Forwarding Petition and Order for Extension of Time (EST-0175) 

Form 3.65  Estate Account (EST-0176) 

Form 3.66  Estate Receipt: Specific Bequest (EST-0177) 

Form 3.67  Estate Receipt: Residual Bequest (EST-0177) 

Form 3.68  Letter Forwarding Estate Receipt to Probate Registrar (EST-0179) 
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Form 3.69  Letter Concerning Distribution: Short Form (EST-0180) 

Form 3.70  Personal Representative’s Statement to Close Estate (EST-0181) 

Form 3.71  Letter Forwarding Statement to Close Estate to Beneficiaries (EST-0182) 

Form 3.72  Letter Forwarding Closing Documents to Probate Registrar (EST-0183) 

Form 3.73  Final Letter to Personal Representative (EST-0184) 

 

■  Demand for Formal Proceedings 

 

Form 3.74  Demand for Formal Proceedings (EST-0185) 
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X. Application for Informal Administration   
 

 

Commentary and Instructions for Form 3.1 
 

Informal administration of both intestate and testate estates begins with filing an Application 

for Informal Administration with the probate registrar. If the decedent left a will, the will must not 

prohibit the use of informal probate. Wis. Stat. § 856.05 requires that the will be filed with the 

probate court within 30 days after the decedent’s death. All interested persons must agree to 

informal administration if the decedent died intestate. Initiation of informal administration may be 

blocked by a demand for formal proceedings or by the initiation of formal, special, or summary 

proceedings. See infra Form 3.74. 

 

  Practice Tip.  The statutes require the personal representative to provide each interested 

person with a “list of all interested persons.”  Wis. Stat. § 865.08(5).  This requirement can be 

met by sending each interested person a copy of the Application. 

 

The probate registrar may deny the application if the statutory requirements are not met or for 

“any other reason.” 

 

Contents 
 

#1  State the relationship or interest of the petitioner to the decedent. 

#2  Check the applicable box. 

#3  This figure may be an estimate.  But it should be in excess of $50,000 because some judges 

may require that summary procedures be used if the estate’s value is below $50,000.  (Note:  

Other counties will allow the use of informal probate even if the estate is below $50,000.)  

Value only property subject to administration at the time of decedent’s death.  Do not include 

property over which the decedent had a power of appointment (MIL Section 20), life 

insurance payable to beneficiaries other than the estate (MIL Section 17), property held in 

joint tenancy (MIL Section 18), or transfers made during the decedent’s lifetime (MIL Section 

19). 

#4  Check all boxes that apply. If the decedent was a resident of a state or county hospital or 

institution, or was responsible for an outstanding obligation to the state or county for specified 

services, or if the decedent or the decedent’s spouse received long-term community support 

services, MA, long-term care services, Wisconsin chronic disease program benefits, or any of 

the other services described in Wis. Stat. § 859.07(2), send the Probate Claims Notice 

(Form 3.7) to the DHS, the Department of Children and Families, or the Department of 

Corrections as appropriate and the county clerk. See infra Form 3.6. 

#5  Check the applicable boxes to indicate whether the decedent was married and whether his or 

her spouse, if applicable, has received benefits from community options program or 

Wisconsin Chronic Disease Program. 

#6  Check the applicable boxes to indicate whether the decedent died intestate or testate and left a 

will and any codicil(s). 

#7 Interested persons include heirs, beneficiaries, named trustees, the named personal 

representative, and such additional persons as the court may order.  If an interested person is a 

minor, so state and give the minor’s date of birth.  If an interested person is an incompetent 

person or a person in the military service, so state. 

#8  Check the applicable boxes. 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


INFORMAL PROBATE 

 

 

© June 2021, State Bar of Wisconsin  3-23 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

#9  Enter the name of the person who will make the petition.  Any interested person may apply for 

informal administration, provided that formal administration has not commenced. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Applicant, other interested persons, and firm file 

 

References 
 

Wis. Stat. §§ 865.02(1)(a), (b), 865.04(1)(a), 865.06(1)–(3) 
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Form 3.1  Application for Informal Administration (EST-0110) 
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XI. Form W-9 Request for Taxpayer Identification Number and Certification   
 

 

Commentary and Instructions for Form 3.2 
 

To complete the estate’s income tax returns, the tax preparer must obtain the Social Security 

number of all individual beneficiaries, as well as the federal tax identification number of the 

charitable beneficiary or a trust that will receive estate assets. Mail Form 3.2 to the individual, 

trust, or charitable beneficiary with an explanation that the individual’s Social Security number or 

charitable organization’s or trust’s tax identification number is required for IRS tax reporting 

purposes by the estate. 

 

Contents 
 

#1  Insert the beneficiary’s name. 

#2  Insert the beneficiary’s Social Security number if the beneficiary is an individual. 

#3 Insert the beneficiary’s tax identification number if the beneficiary is a charity or a trust. 

#4  Beneficiary must sign. 

 

Distribution 
 

Original:  File 

 

References 
 

IRS Form W-9, IRS Form 706, IRS Form 1041, and Schedule K-1 

 



INFORMAL PROBATE 

 

 

© June 2021, State Bar of Wisconsin  3-27 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

Form 3.2  Form W-9 Request for Taxpayer Identification Number  

  and Certification (EST-0111) 
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INFORMAL PROBATE 
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INFORMAL PROBATE 
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INFORMAL PROBATE 
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XII. Waiver and Consent   
 

 

Commentary and Instructions for Form 3.3 
 

The consent form typically is used in an informal probate, along with the Application for 

Informal Administration (Form 3.1), if interested persons wish to consent to proceed on waiver, 

thereby avoiding the delay involved in scheduling a hearing on notice. The form allows the 

interested person to consent to the admission of the will, if any, and to the appointment of the 

nominated personal representative. Wis. Stat. § 879.09 provides that a GAL or guardian of an 

estate can waive notice of a hearing to prove a will or for administration. 

 

Some probate registrars may waive the bond requirement if all interested persons consent to 

the personal representative’s appointment without bond.  This information can be provided on this 

form. 

 

Contents 
 

#1  Include the names of all interested persons and nature of their interest.  Fill in exact names of 

interested persons who will sign the Waiver and Consent, listing their corresponding interest 

in the informal probate. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  One to each interested person together with a list of all such persons and  

  copies of the will, if any, and firm file 

 

References 
 

Wis. Stat. §§ 865.02(1)(b)1., 865.05, 865.08(5) 
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Form 3.3  Waiver and Consent (EST-0112)   
 
 



  CHAPTER 3 

 

 

© June 2021, State Bar of Wisconsin  3-34A 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

 



  CHAPTER 3 

 

 

3-34B © June 2021, State Bar of Wisconsin 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

[Reserved] 
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XIII. Proof of Heirship   
 

 

Commentary and Instructions for Form 3.4 
 

In both testate and intestate administrations, the heirs must be determined so that the identity 

of interested persons may be known. In intestate administration, determining heirship is also 

necessary because the heirs are the distributees. 

 

Contents 
 

#1  Answer only relevant questions, that is, those questions that must be answered to determine 

those heirs who would take in the estate if it was intestate.  Designate irrelevant questions by 

writing “not relevant.” 

#2  Proof of heirship can be made by anyone having knowledge of the facts.  The witness need 

not be related to the decedent. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 852.01, 863.23, 854.03 
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Form 3.4  Proof of Heirship (EST-0113)   
 
 

 
 



INFORMAL PROBATE 
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XIV. Letter Regarding Initiation of Probate   
 

 

Commentary and Instructions for Form 3.5 
 

Send this letter to each residuary beneficiary or heir as a cover letter for the following 

enclosures: 

 

1. Copy of the will (if testate) 

2. Copy of the Application for Informal Administration (Form 3.1) 

3. A Waiver and Consent (Form 3.3) 

4. Request for Taxpayer Identification (Form 3.2) 

 

Conform the letter’s language to the particularities of the estate (e.g., whether the decedent 

died testate). 

 

For beneficiaries of a specific bequest, provide only the waiver and consent, and a notice of 

the nature and amount of the bequest rather than a copy of the entire will.  The Social Security 

numbers for beneficiaries of a specific bequest are generally not needed. 

 

Distribution 
 

Original:  Addressee/Beneficiary 

Copies:  Personal representative (optional) and firm file 

 



INFORMAL PROBATE 
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Form 3.5  Letter Regarding Initiation of Probate (EST-0114)   
 
 

(Date) 

 
(Beneficiary’s Name) 
(Address) 

 
Re: Estate of (Decedent’s Name) 

 
Dear (Beneficiary’s Name): 

 
We have been retained by    (nominated Personal Representative)    to probate the estate of 

   (Decedent’s Name)   .  Enclosed are the following documents needed to initiate probate: 

 
1. Copy of Last Will and Testament of    (Decedent’s Name)   , dated    (Date of Will)    

 
2. Copy of Application for Informal Administration, which contains a list of interested persons 

 
3. Waiver and Consent for informal administration 

 
4. Request for Taxpayer Identification Number and Certification 

 
Please fill out the Request for Taxpayer Identification Number and Certification and sign the 

enclosed Waiver and Consent and return them to me in the enclosed postage-paid envelope.  The 
Consent stamped “copy” is for your records.  By signing the Consent, you are allowing the will to be 
admitted to probate and    (PR’s Name)    to be appointed as personal representative without the 
need for a court hearing.  After these documents have been filed with the court, we will be in touch 
with you with respect to the probate proceedings. 

 
Please notify me immediately if your address changes during the estate proceedings.  If you 

have any questions, please do not hesitate to contact me. 
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XV. Letter Regarding Possible Welfare Claims and Probate Claims Notice 

(F-13033)   
 

 

Commentary and Instructions for Forms 3.6–3.7 
 

Form 3.6 can be sent, as appropriate, to the DHS, the DCF, or the Department of Corrections 

if the decedent was a patient or inmate of a state or county hospital or institution. It is intended to 

provide protection against a claim made by a governmental unit at a later date. Consult MIL 

Section 2. 

 

The DHS must be notified about the death of anyone who was at any time confined to a state 

or county hospital or institution, who was responsible for any outstanding obligation to the state or 

county for specified services, or who received (or whose spouse or registered domestic partner 

received) MA, long-term community care services, long-term care services, or Wisconsin chronic 

disease program benefits. The Probate Claims Notice (Form 3.7) must be sent to the DHS or the 

Department of Corrections by registered or certified mail at least 30 days before the date set for 

hearing claims and to the county clerk for the county in which the decedent maintained his or her 

legal residence. Note also that under Wis. Stat. § 46.10, the state can recover from a decedent’s 

estate the amount of some types of public assistance paid to or for the benefit of the decedent or 

specified relatives. Some courts require the Probate Claims Notice in every probate. In certain 

circumstances, the state also can recover from the decedent’s estate any MA payments made to the 

decedent or his or her spouse under Wis. Stat. § 49.496. These claims are filed and treated the same 

as other claims against the estate. An Affidavit of Service (Form 4.9) should be filed with the court 

along with the original of the Probate Claims Notice. 

 

Contents (Letter Regarding Possible Welfare Claims) 
 

#1  Enter the name of the decedent or the decedent’s parents, as appropriate. 

 

Contents (Probate Claims Notice) 
 

#1  Indicate whether type of probate is informal or formal. 

#2  The date for filing claims is found on Form 4.5 or Form 4.7. 

 

Distribution 
 

Original:  File notice with the court with original Affidavit of Mailing 

Conformed copies:  Mail notice (registered or certified) to DHS, DCF, or Department of 

Corrections and county clerk for the county in which decedent maintained 

legal residence, personal representative, and firm file 

 

References 
 

Wis. Stat. § 859.07 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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Form 3.6  Letter Regarding Possible Public Benefits Claims 

(EST-0115) 
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Form 3.7  Probate Claims Notice (F-13033) (EST-0116) 
 
 

 



INFORMAL PROBATE 
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XVI. Notice to Creditors 
 

 

Commentary and Instructions for Form 3.8 
 

The Notice to Creditors must be published in a county newspaper officially designated for 

legal notices.  The notice must be printed within 15 days after it is signed and be published for 

three consecutive weeks.  Some probate registrars will forward conformed copies to newspapers if 

the attorney provides them with an extra copy of the notice, a transmittal letter, and a postage-paid, 

addressed envelope. 

 

Wis. Stat. §§ 859.02 and 859.03 require that creditors be sent a copy of the notice to ensure 

that claims are cut off. Note that when the proceedings are on notice, the Notice Setting Time to 

Hear Application and Deadline for Filing Claims (Form 3.22) meets the statutory requirements for 

giving notice to creditors. Use Form 3.33, infra, to forward either notice to creditors. 

 

Contents 
 

#1  The probate registrar will supply the information. 

#2  Enter address of Register in Probate office. 

#3  Enter the name of the newspaper designated for publication. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Applicant, one to each known or ascertainable creditor, newspaper, and firm 

file 

 

References 
 

Wis. Stat. §§ 859.01, 859.02, 859.07, 865.05, 865.06, 879.05 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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Form 3.8  Notice to Creditors (EST-0117) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



INFORMAL PROBATE 
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XVII. Order Appointing GAL or Attorney and Consent to Act  
 

 

Commentary and Instructions for Forms 3.9 and 3.10 
 

The probate registrar has the authority to appoint GALs or attorneys for persons in the 

military service.  GALs are necessary for minors, persons in the military service, or others who are 

legally incapable of acting.  They might also be used for a beneficiary who has disappeared. 

 

Wis. Stat. § 879.23 governs appointments of GALs.  Parents of minors and parents or adult 

children of adult incompetent individuals can serve, but all other GALs must be attorneys.  The 

probate registrar will assist in naming an attorney from a list kept by the court. 

 

Remember that if another beneficiary has interests substantially the same as the person who 

would otherwise need a GAL, the GAL can be dispensed with.  Thus, if a will leaves $1,000 to 

“each of my children” and one of several children is a minor, no GAL is necessary because the 

older siblings can adequately represent the minor child. 

 

Contents (Order Appointing GAL or Attorney) 
 

#1  Enter names of individual requiring representation and GAL or attorney. 

#2  Enter name of GAL to be appointed. 

#3  Enter whether consent to act is required. 

#4  Court will enter if petition is denied. 

 

Contents (Consent to Act) 
 

If the court requires the Consent to Act form to be signed by the appointed GAL or attorney, 

fill out this form. 

 

#1  Check the box and have the GAL (or attorney) sign and fill out remaining lines on the form. 

#2  Conform date to date of Order Appointing GAL or Attorney. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Applicant and firm file 

 

References 
 

Wis. Stat. § 879.23 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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Form 3.9  Order Appointing Guardian ad Litem or Attorney 

(EST-0118) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



INFORMAL PROBATE 
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Form 3.10  Consent to Act (EST-0187) 
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XVIII. Petition to Dispense with GAL and Order Dispensing with GAL   
 

 

Commentary and Instructions for Forms 3.11–3.12 

 

The probate registrar may dispense with the appointment of a GAL if the doctrine of virtual 

representation applies.  For example, a minor child may have interests that are substantially 

identical to an adult sibling’s interests.  In these cases, the minor child probably will not require 

representation by a GAL.  If a GAL will not be appointed, prepare the Petition to Dispense with 

GAL, along with the Order Dispensing with GAL for the court’s signature.  If a GAL is necessary, 

see section 3.34 and Forms 3.9 and 3.10, supra. 

 

Contents (Petition to Dispense with GAL) 
 

#1  State the relationship or interest of the petitioner to the deceased. The petitioner will normally 

be the person who signed the Application for Informal Administration (Form 3.1). 

#2  Check the applicable box(es) describing the person interested in the estate who is under legal 

disability.  If the person is a minor or an incompetent individual, enter that person’s name; if 

the person is not in being or presently unascertainable, describe the person. 

#3  Enter the name of the person who has substantially the same interests as the interested person 

who is under legal disability. 

#4  Enter the name of the person who will make the petition. 

 

Contents (Order Dispensing with GAL) 
 

#1  See Item #2 in the Petition to Dispense with GAL, supra. 

#2  See Item #3 in the Petition to Dispense with GAL, supra. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Applicant and firm file 

 

References 
 

Wis. Stat. § 879.23(5) 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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Form 3.11  Petition to Dispense with Guardian ad Litem (EST-0119) 
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Form 3.12  Order Dispensing with Guardian ad Litem (EST-0120) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



INFORMAL PROBATE 
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XIX. Consent to Serve   
 

 

Commentary and Instructions for Form 3.13 
 

Before being issued formal authority to proceed with the probate, the proposed personal 

representative must accept the duties of the personal representative, agree to comply with the law, 

and agree to come under the supervision and authority of the court.  The personal representative 

must also agree to the terms listed in the Consent to Serve. 

 

If the personal representative is not a resident of Wisconsin, he or she must agree to appoint 

another person whom the local registrar finds acceptable.  Some courts may prefer the probate 

registrar to be named. 

 

Contents 
 

#1  Check the “personal representative” box. 

#2  If the personal representative is not a resident of Wisconsin, check the box and enter the name 

of the proposed agent.  Some probate registrars may require that they be named resident agent. 

#3  If needed, enter the name of the proposed resident agent. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 856.23, 865.08(2), 867.17, 879.67 
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Form 3.13  Consent to Serve (EST-0121) 
 
 

 
 



INFORMAL PROBATE 
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XX. Declination to Serve or Resignation   
 

 

Commentary and Instructions for Form 3.14 
 

Sometimes the named personal representative is unable or unwilling to serve.  This form 

informs the court of that fact and lays the basis for appointment of another person or a bank. 

 

Contents 
 

#1  Enter name of person declining. 

 

Distribution 
 

Original:  Court 

Copies:  Person declining, firm file 
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Form 3.14  Declination to Serve or Resignation (EST-0123) 
 
 

 



INFORMAL PROBATE 
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XXI. Statement of Informal Administration   
 

 

Commentary and Instructions for Form 3.15 
 

The Statement of Informal Administration in informal probate is equivalent to the Order for 

Administration in formal probate.  It is the method by which the probate registrar accepts the 

probate and gives authority to the personal representative.  The statement will be given only after 

the application, consents, notices, and the will, if any, have been properly filed.  The probate 

registrar must determine that the personal representative is qualified. 

 

Contents 
 

#1  Check the applicable box. 

#2  Check the applicable boxes. 

#3  Check the applicable box. 

#4  Check the applicable box. 

#5  The probate registrar may require the personal representative or the trustee to file bond.  If 

bond is required, check the applicable box and enter the amount of the bond.  The probate 

registrar will set the amount of bond.  

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 865.07, 865.08 
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Form 3.15  Statement of Informal Administration (EST-0124) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



INFORMAL PROBATE 
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XXII. Domiciliary Letters and Letter Requesting Domiciliary Letters   
 

 

Commentary and Instructions for Forms 3.16–3.17 
 

Domiciliary Letters give the personal representative official authority to act.  Upon issuance 

of these letters, title to the decedent’s probate assets vests in the personal representative and, unless 

restricted by the provisions of the decedent’s will, the personal representative has all the powers 

granted that office by statute. 

 

Additional certified copies of the Domiciliary Letters can be obtained from the probate 

registrar at any time during administration upon payment of the required certification fee.  If the 

copies are to be mailed by the registrar, include a postage-paid envelope.  The current fee is $4 per 

certified copy.  Wis. Stat. § 814.66(1)(g), (h). 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Firm file and certified copies to use for release of bank accounts, transfer of 

securities, etc. 

 

References 
 

Wis. Stat. §§ 865.08, 860.01, 860.11 
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Form 3.16  Domiciliary Letters (EST-0125) 
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Form 3.17  Letter Requesting Domiciliary Letters (EST-0126) 
 
 

 



INFORMAL PROBATE 
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XXIII. Letter Forwarding Initial Documents to Probate Court   
 

 

Commentary and Instructions for Form 3.18 
 

If not efiling, use this letter to forward the initial probate documents to the probate court for 

filing. Ordinarily, the documents will include the Application for Informal Administration (Form 

3.1); the decedent’s will and any codicils; the Notice to Creditors (Form 3.8); a signed Waiver and 

Consent from all interested persons (Form 3.3); the personal representative’s Consent to Serve 

(Form 3.13); Domiciliary Letters (Form 3.16); the Statement of Informal Administration (Form 

3.15); the Proof of Heirship (Form 3.4); a copy of the decedent’s death certificate, if required; the 

Petition to Dispense with GAL (Form 3.11) and Order Dispensing with GAL (Form 3.12), if 

appropriate; and checks to cover forms fees and the cost of certified copies of the Domiciliary 

Letters. 

 

If efiling, note that only one copy of documents needs to be filed, online payment is needed, 

the attorney can print filed copies of documents from the efiling portal, and certified copies must be 

requested by mail or in person with the required fee. 

 

Some counties require a forms fee, while others do not.  Also, not every county requires a 

copy of the death certificate.  Check with the probate registrar to determine local practice. 

 

Contents 
 

#1  Delete this if proceedings are on notice. 

#2  Delete this if it is not applicable to the estate. 

#3  Include the forms fee if the county requires it. 

#4  Current payment is $4 per certified copy.  Wis. Stat. § 814.66(1)(g), (h). 

#5  Include a copy of the death certificate if the county requires it. 

 

Distribution 
 

Original:  Probate registrar 

Copies:  Personal representative and firm file 
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Form 3.18  Letter Forwarding Initial Documents to Probate Court 

(EST-0128) 
 
 

 



INFORMAL PROBATE 
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XXIV. Proof of Publication and Letter Forwarding Proof of Publication   
 

 

Commentary and Instructions for Forms 3.19–3.20 
 

Once the Notice to Creditors (Form 3.8) has been published, the Proof of Publication must be 

filed with the probate court. Most newspapers have their own forms for this purpose and will 

complete them without help. If the newspaper does not offer to provide the form, use Form 3.19. 

Attach an original of the actual notice as printed in the newspaper. 

 

Once publication has occurred, the newspaper will send an invoice for the cost of publication. 

At that point, use Form 3.38, infra, to send the invoice to the personal representative for payment. 

 

Use Form 3.20, infra, to forward the original Proof of Publication to the probate court. 

 

Contents (Proof of Publication) 
 

#1  Enter the newspaper officer’s name. 

#2  Enter the newspaper officer’s title. 

#3  Enter the name of the newspaper. 

#4  Enter the place of publication. 

#5  Take these dates from the copy of the Notice to Creditors. 

 

Distribution 
 

Original:  Probate court 

Copy:  Personal representative and firm file 

 



INFORMAL PROBATE 
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Form 3.19  Proof of Publication (EST-0129) 
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Form 3.20  Letter Forwarding Proof of Publication (EST-0130) 
 
 

 



INFORMAL PROBATE 
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XXV. Application for Death Certificate

Commentary and Instructions for Form 3.21 

The death certificate is usually prepared by the physician who was caring for the person 

before death or who examined the decedent to determine the cause of death. Certified copies of 

death records are available only to interested persons, and the register of deeds is permitted to 

charge a fee for providing the copies. Form 3.21 is an Application for Death Certificate. 

Because of privacy rules, death certificates are provided only to persons who demonstrate a 

need to have the information on the certificate.  For deaths that occurred before January 1, 1967, 

copies can be obtained from the DHS or the county department of health. 

Distribution 

Original: Register of Deeds 

References 

Wis. Stat. ch. 69 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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Form 3.21  Application for Death Certificate (F-05280) (EST-0131) 
 
 

 



INFORMAL PROBATE 
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XXVI. Notice Setting Time to Hear Application and Deadline for Filing Claims   
 

 

Commentary and Instructions for Form 3.22 
 

If the Application is not filed on waiver, use this form to simultaneously give notice to 

interested persons that the Application for Informal Administration (Form 3.1) has been filed and 

notify creditors of the time limit for filing claims. 

 

Wis. Stat. §§ 859.02 and 859.48 require sending creditors a copy of the notice to ensure that 

claims are cut off. The difference between this form and Form 3.8, supra, is that this form 

contemplates a hearing on the application for informal probate. 

 

Contents 
 

#1  The probate registrar will insert the date and time. 

#2  The probate registrar will insert the filing date, which will be three to four months from the 

date the order is signed unless the date falls on a Saturday or Sunday or holiday. 

#3  Enter the address of the Registrar in Probate. 

#4  Enter the name(s) or address(es) of interested persons who are not known or reasonably 

ascertainable. 

#5  Enter the name of the newspaper designated for publication. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Applicant, one to each interested person together with a copy of the will and 

list of all interested persons, all known and ascertainable creditors, 

newspaper, and firm file 

 

References 
 

Wis. Stat. §§ 859.01, 859.02, 859.07, 859.48, 865.05 
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Form 3.22  Notice Setting Time to Hear Application and Deadline 

for Filing Claims (EST-0132) 
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INFORMAL PROBATE 
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XXVII. Letter Requesting Information on Savings and Checking Accounts and 

Loans and Letter to Financial Institution Concerning Safe Deposit Box   
 

 

Commentary and Instructions for Forms 3.23–3.24 
 

Use Form 3.23 to obtain information on savings or checking accounts, certificates of deposit, 

and loans. Send a copy to the personal representative. Note that this letter does not mention the 

decedent’s marital property interest in the surviving spouse’s account. It is recommended that such 

information be requested by separate correspondence. 

 

Occasionally, a decedent’s safe deposit box is hard to locate. Mail Form 3.24 to local banks 

and credit unions, where it might be possible to locate the safe deposit box. The decedent’s family 

may be able to narrow the range of likely possibilities. 

 

Contents (Letter Requesting Information on Savings and Checking Accounts and Loans) 
 

#1  Include numbers for any accounts you know the decedent had at the institution. 

#2  Most financial institutions now require the personal representative to authorize release of the 

requested information.  The personal representative should send a copy of his or her 

Domiciliary Letters to the institution when making the authorization. 

 

Distribution 
 

Originals:  Financial institution 

Conformed copies:  Personal representative and firm file 
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Form 3.23  Letter Requesting Information on Savings and Checking 

Accounts and Loans (EST-0133) 
 
 

 



INFORMAL PROBATE 
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Form 3.24  Letter to Financial Institution Concerning Safe Deposit 

Box (EST-0134) 
 
 

 



INFORMAL PROBATE 
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XXVIII. Waiver of Personal Representative’s Fee and Letter Forwarding Waiver 

of Fees to Probate Registrar   
 

 

Commentary and Instructions for Forms 3.25–3.26 
 

Wisconsin law provides a fee for the personal representative and reimbursement for his or her 

out-of-pocket expenses in the administration of the estate. If the personal representative wants to 

waive all or part of this fee, he or she should file a waiver with the court before final accounting 

(Form 3.25). In some instances, a waiver is beneficial from a tax standpoint. Some courts do not 

require the written waiver. 

 

If not efiling, use Form 3.26 to send the waiver to the probate court. 

 

Contents (Waiver of Personal Representative’s Fee) 
 

#1  Some estates have several personal representatives.  One personal representative can waive 

even if the others do not.  Be certain who is making waivers. 

#2  Indicate whether it is the full fee or some portion of the fee that is being waived. 

#3  Choose the appropriate wording. 

#4  Enter the current date. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 857.05, 857.07 
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Form 3.25  Waiver of Personal Representative’s Fee (EST-0135) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.26  Letter Forwarding Waiver of Fees to Probate Registrar 

(EST-0136) 
 
 

 



  CHAPTER 3 

 

 

3-80 © June 2021, State Bar of Wisconsin 

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

XXIX. Letter to Postmaster   
 

 

Commentary and Instructions for Form 3.27 
 

Send this letter to the postmaster to change the decedent’s address to that of the personal 

representative. This can also be done quickly online at USPS, Forward Mail, 

https://www.usps.com/manage/forward.htm (last visited Apr. 16, 2021). The postal service will 

charge a $1.05 fee, and the address on file with the credit card used to pay must match the billing 

address. 

 

Distribution 
 

Original:  Postmaster 

Copy:  Personal representative and firm file 

 

https://www.usps.com/manage/forward.htm


INFORMAL PROBATE 
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Form 3.27  Letter to Postmaster (EST-0137) 
 
 

(Date) 

 
U.S. Postmaster 
(Address) 

 
Re: Estate of (Decedent’s Name) 

 
Dear Postmaster: 

 
We represent the estate of    (Decedent’s Name)   , who died on    (Date of Death)   .  On 

behalf of    (PR’s Name)   , the personal representative of the estate, we request that all mail 
addressed to the decedent at    (decedent’s last known address)    be forwarded to    (PR’s 
Name)    at    (PR’s Address)   . 

 
Enclosed is a photocopy of the Domiciliary Letters issued to    (PR’s Name)   , granting 

(him/her) the authority to act in the capacity of personal representative. 

 
I appreciate your attention to this matter. 
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XXX. Letter Reminding Personal Representative to Review Insurance   
 

 

Commentary and Instructions for Form 3.28 
 

The personal representative should review the insurance policies on the decedent’s real 

property and check with the decedent’s insurance agent to ensure that coverage is in place and is 

appropriate.  Use this letter to remind the personal representative to do so. 

 

Distribution 
 

Original:  Personal representative 

Copy:  Firm file 

 



INFORMAL PROBATE 
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Form 3.28  Letter Reminding Personal Representative to Review 

Insurance (EST-0138) 
 
 

(Date) 

 
(PR’s Name) 
(Address) 

 
Re: Estate of (Decedent’s Name) 

 
Dear (PR’s Name): 

 
Please review all liability insurance policies on the real property in the above-named estate 

and ensure that all necessary liability policies are in full force and effect and are kept current. 

 
Should you have any questions, please do not hesitate to contact me. 
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XXXI. Letter Requesting Information from Decedent’s Employer   
 

 

Commentary and Instructions for Form 3.29 
 

Send this letter to the decedent’s employer(s) or former employer(s) to obtain information 

concerning all types of employee benefits and compensation (pension, profit-sharing, insurance, 

and so on). This information will be included on the Inventory (Form 3.42). Enclose a duplicate of 

the letter so that the employer can list information on it. 

 

Distribution 
 

Original:  Employer 

Conformed copies:  Personal representative and firm file 

 



INFORMAL PROBATE 
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Form 3.29  Letter Requesting Information from Decedent’s 

Employer (EST-0139) 
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INFORMAL PROBATE 
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XXXII. Letter Requesting Real Estate Tax Bills   
 

 

Commentary and Instructions for Form 3.30 
 

Send this letter to the county treasurer if the personal representative is not able to provide the 

tax bills for the decedent’s real property for the year preceding the decedent’s death.  Most counties 

now have this information available on their websites.  Most courts accept the estimated fair 

market value shown on tax bills for Wisconsin property as the value of the residential property.  

However, if a federal estate tax return is required, or if the property is vacant or commercial 

property, it may be advisable to secure an appraisal. 

 

Contents 
 

#1  Check with the treasurer to see if a fee is required. 

 

Distribution 
 

Original:  County treasurer 

Copy:  Personal representative and firm file 
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Form 3.30  Letter Requesting Real Estate Tax Bills (EST-0140) 
 
 

 



INFORMAL PROBATE 
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XXXIII. Letter to Title Insurer and Letter Forwarding Title Reports   
 

 

Commentary and Instructions for Forms 3.31–3.32 
 

Send Form 3.31 to the title company to request a letter report clarifying ownership if the 

decedent’s real estate will likely be kept by a family member. The letter report should list 

outstanding liens, judgments, and mortgages. If a family member is taking the real estate, he or she 

should know of any outstanding encumbrances. If the real estate will be sold, a commitment to 

insure will be required as part of the sale. 

 

Once you receive the letter report, use Form 3.32 to forward the report to the personal 

representative. If the report reveals any problems, add a paragraph advising the personal 

representative what the problem is and what needs to be done. 

 

Contents (Letter Forwarding Title Reports) 
 

#1  Advise the personal representative of any title problems. 

 

Distribution 
 

Original:  Title company 

Copy:  Personal representative and firm file 
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Form 3.31  Letter to Title Insurer (EST-0141) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.32  Letter Forwarding Title Reports (EST-0142) 
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XXXIV. Letters to Creditors   
 

 

Commentary and Instructions for Forms 3.33, 3.34, and 3.35 
 

After the U.S. Supreme Court’s decision in Tulsa Professional Collection Services, Inc. v. 

Pope, 485 U.S. 478 (1988), the Wisconsin claims statutes were amended.  See Wis. Stat. §§ 859.01, 

859.02.  Essentially, notice should be sent to all putative creditors at least 30 days before the claims 

filing date. 

 

Use Form 3.33 if the creditor was given timely notice of the right to file a claim. If notice is 

not timely given, creditors’ rights exist until either the 30-day notice has been given or one year 

elapses from the date of death. Use Form 3.34 if the creditor was not given timely notice of the 

claims filing date. 

 

Use Form 3.35 to forward the claims information to the probate registrar. 

 

Contents (Letter to Creditors (Timely Notice)) 
 

#1  When the proceedings are on waiver, use the Notice to Creditors (Form 3.8). When the 

proceedings are on notice, use the Notice Setting Time to Hear Application and Deadline for 

Filing Claims (Form 3.22). 

#2  Current filing fee for claims is $3.  Wis. Stat. § 814.66(1)(i). 

 

Contents (Letter to Creditors (Late Notice)) 
 

#1  Current filing fee for claims is $3.  Wis. Stat. § 814.66(1)(i). 

 

Distribution 
 

Original:  Creditor 

Conformed copies:  Personal representative and firm file, extra copy for probate court if required 

 

References 
 

Wis. Stat. §§ 859.01, 859.02, 859.45, 859.48 
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© June 2021, State Bar of Wisconsin  3-93 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

Form 3.33  Letter to Creditor (Timely Notice) (EST-0143) 
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Form 3.34  Letter to Creditors (Late Notice) (EST-0144) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.35  Letter Forwarding Claims Information to Probate 

Registrar (EST-0145) 
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XXXV. Letter Forwarding Payment to Creditor and Estate Receipt   
 

 

Commentary and Instructions for Forms 3.36–3.37 
 

If a claim has been filed in the estate, the court will require a receipt from the creditor or a 

letter from the creditor stating that the claim is withdrawn.  The latter is commonly needed from 

health-care providers, who often file a claim before they receive insurance payments. 

 

Use Form 3.36 to obtain an Estate Receipt (Form 3.37) from a creditor who has filed a claim. 

Note that the same Estate Receipt should be used for informal, formal, and summary probate 

procedures. 

 

If it is necessary to contest a claim, most courts will require that formal proceedings be used to 

resolve the dispute. See infra Forms 4.23–4.25. 

 

Contents (Letter Forwarding Payment to Creditor) 
 

#1  Insert the amount paid to the creditor. 

 

Contents (Estate Receipt) 
 

#1  Check the “personal representative” box. 

#2  Insert the amount paid to the creditor. 

#3  Check applicable box (item 2). 

#4  Insert the creditor’s name and address. 

#5  The creditor should insert the date when signing the receipt. 

 

Distribution 
 

Original:  Creditor and, after execution, probate court 

Conformed copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 863.41, 865.21 
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INFORMAL PROBATE 
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Form 3.36  Letter Forwarding Payment to Creditor (EST-0146) 
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Form 3.37  Estate Receipt (EST-0147) 
 
 

 



INFORMAL PROBATE 
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XXXVI. Letters Concerning Proof of Publication   
 

 

Commentary and Instructions for Forms 3.38–3.40 
 

When the Proof of Publication (Form 3.19) of the Notice to Creditors (Form 3.8) and the bill 

for publication have been received from the newspaper, send Form 3.38 to the personal 

representative to arrange for payment of the bill. In addition, the Proof of Publication should be 

forwarded to the probate registrar for filing. If not efiling, use Form 3.39 to do so. 

 

If the personal representative has not paid the publication fee directly, use Form 3.40 to 

forward payment to the newspaper. 

 

Distribution 
 

Original:  Personal representative; newspaper; probate court 

Copy:  Firm file 
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Form 3.38  Letter to Personal Representative Concerning Payment of 

Bill for Proof of Publication (EST-0148) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.39  Letter to Probate Registrar Concerning Proof of 

Publication (EST-0149) 
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Form 3.40  Letter Forwarding Publication Fee (EST-0150) 
 
 

 



INFORMAL PROBATE 
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XXXVII. Letter to Personal Representative or Relative Regarding Inventory   
 

 

Commentary and Instructions for Form 3.41 
 

Send this letter to the personal representative or any relative who is assisting you with the 

Inventory (Form 3.42). If used as a cover letter requesting the personal representative to sign the 

original Inventory, the signature must be notarized and the letter must be altered. 
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Form 3.41  Letter to Personal Representative or Relative Regarding 

Inventory (EST-0151) 
 
 

 



INFORMAL PROBATE 
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XXXVIII. Inventory   
 

 

Commentary and Instructions for Form 3.42 
 

The Inventory lists all property subject to administration that was owned by the decedent, as 

valued at the date of the decedent’s death. The personal representative must verify that the 

Inventory includes all such property. The Inventory must be exhibited to the probate registrar but 

need not be filed. The Master Information List: Property Passing Through Probate Estate provides 

an orderly way of collecting information on assets and values. MIL Schedules 11–16 can be 

attached to the Inventory. See supra ch. 1. 

 

The informal probate statutes require furnishing a copy of the Inventory to all interested 

persons. In some counties the court may allow the formal probate proceeding of Notice of 

Inventory on File (Form 4.27) to be used (the personal representative sends a notice that the 

Inventory is on file and that a copy of the Inventory will be sent on request). See Form 4.27. 

Although not specifically required by statute, an Affidavit of Mailing is often prepared and filed 

when the Inventory or the notice is sent to the interested persons. See Form 4.9 for an example of 

how to prepare the Affidavit of Service. 

 

Form 3.42 illustrates how an inventory, attachments, and summary of schedules would be 

prepared using the Fact Pattern of the Hart Estate found in chapter 6, infra. For more information 

on efiling an inventory, see Wis. Court Sys., eFiling an Inventory or Exhibited Inventory, 

https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf (last updated 

Sept. 2018). 

 

Contents 
 

#1  Property Subject to Administration.  This section summarizes the gross value of all 

property subject to administration, the total liens and other encumbrances or charges, and the 

net value on which the probate filing fee is based. 

#2  Classification of Property.  If the decedent was married, the Inventory serves to classify 

property as marital or nonmarital.  On the attached schedules, indicate marital property using 

an asterisk or other clear designation. 

#3  Show the value of financial institution and brokerage accounts, stocks, bonds, mutual funds, 

etc., as of date of death, including accrued interest. 

#4  For real estate, it is recommended to reflect how value determined (i.e., whether by appraisal 

or property tax assessment). 

#5  List nonprobate assets on separate page to document value and tax basis, but this is not filed 

with Register in Probate. 

#6  Property Not Subject to Administration.  Property not subject to administration is no longer 

required to be shown on the Inventory.  However, listing it “for informational purposes only” 

provides a record that can be sent to the DOR to establish tax basis. 

#7  Filing Fee.  A fee of 0.2% of the value of the property subject to administration must be paid 

when filing the form, with a minimum fee of $20.  See Wis. Stat. § 814.66(1)(a).  Some 

counties may also require a forms filing fee.  When efiling the inventory, the filing fee must 

be paid at the time of filing.  The author usually uses the estate’s checking account and routing 

number to pay. 

 

https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf
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Distribution 
 

Original:  Probate registrar 

Conformed copies:  Personal representative, each interested person, and firm file 

 

References 
 

Wis. Stat. § 865.11 
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INFORMAL PROBATE 
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Form 3.42  Inventory (EST-0152) 
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INFORMAL PROBATE 
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XXXIX. Inventory Exhibited and Letters Forwarding Inventory   
 

 

Commentary and Instructions for Forms 3.43–3.45 
 

Wis. Stat. § 865.11(2) requires only that the Inventory in informal proceedings be exhibited to 

the probate registrar. In many cases, the Inventory is not even filed. In such cases, the probate 

registrar may require that a form be filed to certify that the Inventory has been exhibited and the 

fees have been paid. The attorney may prepare the Inventory Exhibited (Form 3.43) for the probate 

registrar’s signature. In some counties, a county employee will prepare the Inventory Exhibited. 

For more information on efiling an inventory exhibited, see Wis. Court Sys., eFiling an 

Inventory or Exhibited Inventory, 

https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf (last updated 

Sept. 2018). 

 

Some courts require—and most prefer—that the Inventory be filed.  Check with the probate 

registrar of the county in which the estate is being administered as to local practice and make 

appropriate modifications to the letter forwarding the Inventory.  If the forwarded Inventory is to 

be filed rather than simply exhibited, do not prepare an Inventory Exhibited.  If not efiling, use 

Form 3.44 to forward to the probate registrar the Inventory, the filing fee, and, if appropriate, the 

Inventory Exhibited.  If efiling, note that only one copy of documents needs to be filed, online 

payment is needed, and the attorney can print filed copies of documents. 

 

Send Form 3.45 to each beneficiary who receives a copy of the Inventory. 

 

Contents (Inventory Exhibited) 
 

#1  Enter the value shown in the Inventory. 

#2  Enter the fee. 

 

Contents (Letter Forwarding Inventory to Probate Registrar) 
 

#1  Enter the fee. 

#2  Include if copy of Inventory is sent to interested persons before filing.  If done later, omit the 

Affidavit. 

#3  Add if Inventory is not being filed. 

 

Distribution 
 

Original:  Probate registrar 

Confirmed Copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 865.11, 851.74 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


INFORMAL PROBATE 

 

 

© June 2021, State Bar of Wisconsin  3-111 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

Form 3.43  Inventory Exhibited (EST-0153) 
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Form 3.44  Letter Forwarding Inventory to Probate Registrar 

(EST-0154) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.45  Letter Forwarding Inventory to Beneficiaries (EST-0155) 
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XL. Marital Property Settlement Information and Worksheet   
 

 

Commentary and Instructions for Forms 3.46–3.47 
 

For probate purposes, the Marital Property Act uses the item-by-item rule instead of the 

aggregate rule (Wis. Stat. § 861.01).  Under the item-by-item rule, after the death of one spouse, 

the surviving spouse owns an undivided one-half interest in each item of former marital property.  

Therefore, after the death of one spouse, the surviving spouse and the estate of the deceased spouse 

will own the former marital property assets as tenants in common.  If all assets of the deceased 

spouse pass to the surviving spouse, then the issue of each spouse owning a one-half interest 

becomes irrelevant since the surviving spouse obtains ownership of the entire asset.  Keep in mind, 

however, that income from the deceased spouse’s interest in marital property must be reported on 

the estate income tax return. 

 

The situation is much different if marital property assets of the deceased spouse pass to a 

beneficiary other than the surviving spouse.  In such cases, the surviving spouse and the estate of 

the deceased spouse should exchange their undivided interests among themselves so that the 

surviving spouse and beneficiaries of the estate own entire assets rather than partial interest in each 

asset.  Similarly, if the assets of the deceased spouse up to the amount of the federal estate tax 

exemption are to be distributed to a credit shelter trust for estate tax planning purposes, the 

surviving spouse and the estate of the deceased spouse should exchange their undivided interests 

among themselves so that the surviving spouse and credit shelter trust own entire assets. 

 

Form 3.46 illustrates how a marital property exchange would be prepared using the Fact 

Pattern for the William O. Hart Estate found in chapter 6, infra. Form 3.46 assumes that the estate 

passes to a credit shelter trust for the benefit of the decedent’s surviving spouse (for purposes of 

this illustration). 

 

Form 3.46 can be signed by the surviving spouse and the personal representative to document 

the agreement. If a more formal agreement is desired, Form 3.47 can be used. If a court order is 

desired, use Form 3.48, Petition for Approval of Marital Property Exchange Agreement, and 

Form 3.49, Order Approving Marital Property Exchange Agreement, infra. Note that under Wis. 

Stat. § 766.31(3)(b), a court order approving the exchange is not required. 

 

The question arises whether a marital property exchange is a taxable event for federal and 

Wisconsin income tax purposes.  In a series of Revenue Rulings and Private Letter Rulings, the 

IRS has confirmed that an equal non-pro-rata division of community property between living 

spouses is not an income taxable event.  In several rulings, the IRS has extended these holdings to 

the equal non-pro-rata division of community property after the death of one spouse.  Perhaps 

significantly, however, in each of the rulings involving the division of community property after 

the death of one spouse, either the terms of the governing trust instrument or applicable state law 

expressly authorized the trustee to make non-pro-rata distributions of property. 

 

In response to this apparent uncertainty, 2005 Wis. Act 216 created a new provision.  Under 

Wis. Stat. § 766.31(3)(b)3., a surviving spouse and a distributee who is a successor in interest to all 

or a part of a deceased spouse’s interest in marital property may petition the court to approve an 

exchange of interest in marital property authorized by an agreement described in Wis. Stat. 

§ 766.31(3)(b)1. or 2.  Court approval of the exchange, however, is not required for such an 

agreement to be effective.  Under Wis. Stat. § 71.05(6)(a)16. and (b)12., an exchange of former 
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INFORMAL PROBATE 
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marital property interest between a surviving spouse and a distributee of the decedent spouse under 

Wis. Stat. § 766.31(3)(b) will be treated as a nontaxable exchange for Wisconsin income tax 

purposes.   

 

The Estate Account (Form 3.65) will include the income accrued on the marital property in 

the estate before distribution to the estate beneficiaries. 
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Form 3.46  Marital Property Settlement Worksheet (EST-0156) 
 
 

 



INFORMAL PROBATE 
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Form 3.47  Marital Property Exchange Agreement (EST-0157) 
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INFORMAL PROBATE 
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XLI. Petition for Approval of Marital Property Exchange Agreement   
 

 

Commentary and Instructions for Form 3.48 
 

Note that the petition contains an assertion that those signing are all the interested persons.  

This eliminates the need for giving any notices.  Wis. Stat. § 879.01 requires any petition in probate 

to include the names of all interested persons. 

 

Contents 
 

#1  Insert name of spouse and personal representative 

#2  Insert name of Trustee 

 

Distribution 
 

Originals:  Probate Registrar 

Confirmed Copy:  Persons executing petition, and firm file 

 

References 
 

Wis. Stat. § 766.31(3)(b) 
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Form 3.48  Petition for Approval of Marital Property Exchange 

Agreement (EST-0158) 
 
 

 



INFORMAL PROBATE 
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XLII. Order Approving Marital Property Exchange   
 

 

Commentary and Instructions for Form 3.49 
 

A conformed copy of the Order together with the Marital Property Exchange Agreement 

should be provided to the preparer of the income tax returns for the estate and the surviving spouse. 

 

Contents 
 

#1  Insert name of spouse and personal representative 

#2  Insert name of trustee 
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Form 3.49  Order Approving Marital Property Exchange Agreement 

(EST-0159) 
 
 
 

 



INFORMAL PROBATE 
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XLIII. Statement of Termination and Confirmation of Interest(s) in Property   
 

 

Commentary and Instructions for Form 3.50 
 

Wis. Stat. § 865.20 permits the personal representative to file a verified statement describing 

property in which the decedent had an interest as a joint tenant or life tenant. Filing the statement 

terminates the joint tenancy or life estate. Similarly, Wis. Stat. § 865.201 authorizes filing a 

verified statement describing property in which the decedent had a marital property interest. Filing 

the statement confirms termination of the decedent’s interest in survivorship marital property or an 

interest passing by nontestamentary disposition under a marital property agreement (Wis. Stat. 

§ 766.58(3)(f)). Form 3.50 can be used to file either statement. 

 

If the property consists of real estate, it is recommended that a certified copy or duplicate 

original of Form 3.50 be recorded in the register of deeds’ office, so that title will be merchantable. 

 

When preparing Form 3.50, include any recording data. Valuations need not be included. 

Form 3.52, infra, can be used in lieu of this form in an appropriate situation. 

 

Contents 
 

#1  Indicate whether the decedent had an interest or interests in a joint tenancy, life estate, 

survivorship marital property, or property passing by nontestamentary disposition under Wis. 

Stat. § 766.58(3)(f). 

#2  Provide the required information. 

 

Distribution 
 

Original:  Probate Registrar 

Conformed copies:  Register of deeds (certified, or duplicate original), personal representative, 

and firm file 

 

References 
 

Wis. Stat. § 865.20 
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Form 3.50  Statement of Termination or Confirmation of Interest(s) 

in Property (EST-0160) 
 
 

 



INFORMAL PROBATE 
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XLIV. Statement of Transfer of Interest in Property   
 

 

Commentary and Instructions for Form 3.51 
 

Under Wis. Stat. § 865.202, the personal representative may terminate the decedent’s interest 

in property by filing with the probate registrar a verified statement describing the property and 

specifying the persons entitled to receive it.  When this form is used to transfer an interest in real 

property, the personal representative must record a certified copy or duplicate original of the form 

in the register of deeds office in each county where real property is located. 

 

Contents 
 

#1  Provide the required information. 

#2  Enter the name(s) of the distributee(s). 

 

Distribution 
 

Original(s):  Probate registrar and register of deeds 

Conformed copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. § 865.202 
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Form 3.51  Statement of Transfer of Interest in Property (EST-0161) 
 
 

 



INFORMAL PROBATE 
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XLV. Termination of Decedent’s Interest (HT-110/TOD-110)   
 

 

Commentary and Instructions for Form 3.52 
 

Use Form 3.52 to terminate a joint tenancy or life estate in real estate, a mortgage, or the 

vendor’s interest in a land contract. The form can also be used to confirm transfer of property 

interest at death to a person or trust specified in a marital property agreement under Wis. Stat. 

§ 766.58(3)(f), an interest in property that is survivorship marital property, a third-party 

confirmation, or a nonprobate transfer on death (T.O.D.) described in Wis. Stat. § 705.10(1). The 

form can also be used to allow transfer of real estate by T.O.D. designation. Upon recording, the 

application constitutes prima facie evidence of the facts recited and constitutes termination of the 

property interest with the same force and effect as if issued by the court assigned to exercise 

probate jurisdiction over the county of domicile of the decedent. Wis. Stat. §§ 867.045(4), 

867.046(5). This form and instructions are available from the county register of deeds or through 

the website of the Wisconsin Register of Deeds Association at https://www.wrdaonline.org. 

 

Contents (Termination of Decedent’s Interest) 
 

#1  Check applicable box. 

#2  Attach the deed, mortgage, T.O.D. deed, or land contract. 

#3  If the attached document does not describe real estate, attach legal description. 

#4  Describe financial assets or personal property on attached pages. 

#5  Enter required information. 

 

Distribution 
 

Original:  Register of deeds 

Copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 867.045, 867.046, 705.10 
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Form 3.52  Termination of Decedent’s Interest (HT-110/TOD-110) 

(EST-0162) 
 
 

 



INFORMAL PROBATE 
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XLVI. Letter Regarding Life Insurance and Life Insurance Statement for Insured 

Decedent (IRS Form 712)   
 

 

Commentary and Instructions for Forms 3.53–3.54 
 

Use Form 3.53 to ask the decedent’s life insurance company to provide you with the necessary 

claim forms and a list of procedures to follow to file a claim. 

 

For all policies that insured the life of a decedent, it is important to determine the name(s) of 

the owner(s), the primary beneficiaries, and the contingent beneficiaries, before any claims are 

filed.  If claims are filed without the proper owners and beneficiaries having been determined, 

opportunities for tax and estate planning may be missed.  It is also important to determine as early 

as possible whether an assignment of a policy has been made. 

 

A copy of IRS Form 712 (Form 3.54) must be attached for each policy listed in MIL Section 

17. Form 712 must also be included as an attachment to the Federal Estate Tax Return (Form 6.5). 

See sections 6.1–.19, infra (Estate and Income Taxes), for more information about tax returns. (Tax 

forms are available from the IRS’s website at https://www.irs.gov.) 

 

If the policy is payable to the estate or personal representative, the proceeds will be subject to 

administration. 

 

The amount shown in line 24 or 25 should equal the total of lines 15 through 23.  This total, 

minus postmortem dividends (line 22), is the amount to carry forward to Schedule D of the federal 

estate tax return. 

 

Note that Part II of this form covers any policies owned by the decedent that insure someone 

else’s life.  The value included, as shown by the information supplied by the insurance company, is 

the cost of a comparable contract.  If such contract is not available, the value is the interpolated 

terminal reserve plus the proportionate part of the last premium paid before the date of valuation.  

This value is included in MIL Section 15. 

 

For federal estate tax purposes, the amount to carry forward to Schedule F of the federal estate 

tax return is the amount shown either at line 58f or 59e as applicable. 

 

Distribution 
 

Original:  Insurance company; attach completed IRS Form 712 received from 

insurance company to IRS Form 706 

Conformed copies:  Personal representative and firm file 

 

References 
 

IRS Form 706, Schedules D, F 
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Form 3.53  Letter Regarding Life Insurance (EST-0164) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.54  Life Insurance Statement for Insured Decedent (IRS 

Form 712) (EST-0165) 
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INFORMAL PROBATE 
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XLVII. Letter to Stockbroker, Letter of Instruction (Securities), and Affidavit of 

Domicile   
 

 

Commentary and Instructions for Forms 3.55–3.57 
 

Use Form 3.55 to forward documents to a stockbroker when the estate needs to sell or transfer 

securities. Use Form 3.56 to instruct the broker to sell a security. An Affidavit of Domicile 

(Form 3.57) and stock power is required for each person whose securities are being transferred. 

Note that the broker may prefer its own forms, many of which are available on the internet. 

 

Check with the broker to see how many copies of death certificates and Domiciliary Letters 

(Form 3.16) are required. Some brokers require only one copy for the broker’s records, but some 

transfer agents for a specific security may want these documents. 

 

Contents (Letter to Stockbroker) 
 

#1  There can be more than one letter of instruction. See Form 3.56. 

 

Distribution 
 

Original:  Broker 

Copy:  Personal representative and firm file 
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Form 3.55  Letter to Stockbroker (EST-0166) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.56  Letter of Instruction (Securities) (EST-0167) 
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Form 3.57  Affidavit of Domicile (EST-0168) 
 
 

 



INFORMAL PROBATE 
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XLVIII. Letter Forwarding Deed for Recording   
 

 

Commentary and Instructions for Form 3.58 
 

When real property is distributed out of an estate, the conveyance is done by a personal 

representative’s deed (State Bar Form 5). Use Form 3.58 to forward the deed to the register of 

deeds. When real property is distributed from an estate, no transfer tax form is required. 

 

Note that, before submitting the deed to the register of deeds, the DOR requires an electronic 

real estate transfer return to be completed online. See DOR, Electronic Real Estate Transfer Fee, 

https://www.revenue.wi.gov/Pages/RETr/Home.aspx (last visited Apr. 20, 2021). Once the attorney 

has completed the return, the attorney will receive a transfer receipt with a summary of all 

information entered. 

 

Contents 
 

#1  The current recording fee is $30.  Wis. Stat. § 59.43(2)(ag)1. 

 

Distribution 
 

Original:  Register of deeds 

Copy:  Personal representative and firm file 

 

References 
 

Wis. Stat. §§ 77.25(11), 77.255 
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Form 3.58  Letter Forwarding Deed for Recording (EST-0169) 
 
 

 



INFORMAL PROBATE 
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XLIX. Statement of Transfer of Vehicles to a Surviving Spouse, Domestic 

Partner or Heir (MV2300), Wisconsin Title & License Plate Application 

(MV1), and Letter Forwarding Statement for Transfer of Vehicles and 

Title to DOT   
 

 

Commentary and Instructions for Forms 3.59–3.61 
 

By filing the Statement of Transfer of Vehicles to a Surviving Spouse, Domestic Partner or 

Heir (Form 3.59), a surviving spouse, domestic partner, or heir can receive up to five motor 

vehicles registered in the deceased’s name. Wis. Stat. § 342.17(4)(b)3. The form is available from 

the Department of Transportation’s Division of Motor Vehicles. The statement does not affect any 

liens against the vehicle by a creditor or the DOR for inheritance taxes. The cost for a surviving 

spouse and domestic partner is $0 per vehicle transferred, and $164.50 for surviving heirs, and 

these costs are set forth in Form 3.59. A completed certificate of title and a Wisconsin Title & 

License Plate Application (Form 3.60) must accompany the statement. Under certain 

circumstances, more than five vehicles can be transferred. See Wis. Stat. § 342.17(4)(b)3., 4. 

 

  Note.  The Statement of Transfer of Vehicles and the Wisconsin Title & License Plate 

Application are available through the Department of Transportation’s website at Vehicle 

Registration Forms and Publications, https://wisconsindot.gov/Pages/dmv/vehicles/frms-

pubs/veh-forms.aspx (last visited Apr. 20, 2021). 

 

Use Form 3.61 to forward to the Department of Transportation the required materials, 

including the Statement of Transfer of Vehicles and the Wisconsin Title & License Plate 

Application. 

 

Contents (Statement of Transfer of Vehicles to a Surviving Spouse, Domestic Partner or 

Heir) 
#1  Identify the vehicles. 

 

Contents (Wisconsin Title & License Plate Application) 
 

#1  Describe the vehicle being transferred. 

#2  If the vehicle is being transferred to the surviving spouse or domestic partner, check the 

applicable box. 

#3  If there is a lien on the motor vehicle, give the name of the secured party (lienholder). 

 

Distribution 
 

Original:  Department of Transportation 

P.O. Box 7949 

Madison, WI  53707-7949 

Conformed copies:  Surviving spouse, domestic partner, or heir and firm file 
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Form 3.59  Statement of Transfer of Vehicles to a Surviving Spouse, 

Domestic Partner or Heir (MV2300) (EST-0170) 
 
 

 
 



INFORMAL PROBATE 
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Form 3.60  Wisconsin Title & License Plate Application (MV1) 

(EST-0171) 
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INFORMAL PROBATE 
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Form 3.61  Letter Forwarding Statement for Transfer of Vehicles and 

Title to DOT (EST-0172) 
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L. Petition and Order for Extension of Time and Letter Forwarding Petition 

and Order to Extend Time   
 

 

Commentary and Instructions for Forms 3.62–3.64 
 

If the estate cannot be closed within the 18 months required by Wis. Stat. § 863.35, it is 

advisable to petition for an order extending the time to close the estate (Form 3.62) before the court 

inquires why the estate is still open. While some courts will initiate the process on delinquent 

estates with a letter, others will immediately issue an order to show cause as prescribed by the 

statute. It is advisable to petition for an extension before the court independently issues any letter or 

order. 

 

Note that some counties require estates to be closed in one year regardless of the 18 months 

allowed by statute. 

 

If the estate cannot be closed for more than one reason, all reasons should be shown in the 

petition.  Local practice varies considerably.  While most courts will allow the attorney to petition 

for extension, some courts require the personal representative to do so.  Attorneys should contact 

the probate registrar to determine the practice in the county where the estate is being administered. 

 

Courts rarely allow an extension for more than one year, and may require a shorter time.  If 

the estate cannot be closed within the extension, another petition or petitions will be necessary. 

 

If not efiling, use Form 3.64 to send a copy of the petition and order to the court and to request 

that the probate registrar return a conformed copy of the order (Form 3.63). If efiling, note that the 

petition and proposed order are separately filed, and the signed order can be printed from the 

efiling portal. 

 

Distribution 
 

Original:  Probate registrar 

Copy:  Probate registrar, personal representative, firm file 

 

References 
 

Wis. Stat. § 863.35 
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Form 3.62  Petition for Extension of Time (EST-0173) 
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Form 3.63  Order for Extension of Time (EST-0174) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



INFORMAL PROBATE 

 

 

© June 2021, State Bar of Wisconsin  3-147 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

Form 3.64  Letter Forwarding Petition and Order for Extension of 

Time (EST-0175) 
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LI. Estate Account   
 

 

Commentary and Instructions for Form 3.65 
 

Instructions for preparing the Estate Account when closing the estate informally are given 

below.  Note that the Estate Account need not be filed with, but only displayed to, the probate 

registrar.  Note also that some counties do not require a Final Account in informal proceedings.  

However, it may be necessary for tax purposes. 

 

Form 3.65 illustrates how an Estate Account would be prepared using the Fact Pattern of the 

Hart Estate, found in chapter 6, infra. 

 

Contents 
 

#1  If a federal estate tax return was filed, the closing date must be set after the date the estate tax 

closing letter was received.  The closing date should occur when the estate can be readily 

closed, pending payment of such items as attorney and personal representative’s fees and 

distributions to residuary beneficiaries. 

#2  Interested persons are only those beneficiaries of the estate (or the GAL if the beneficiary is a 

minor or incompetent person or the attorney if the beneficiary is a person in the military 

service) who have not received their entire distribution from the estate.  For example, if a 

specific bequest under the will has been distributed to the beneficiary (and is so reflected in 

the Final Account), that beneficiary is no longer an interested person.  However, if the 

beneficiary receives a specific bequest and is also a remainderman of the estate, he or she 

remains an interested person for purposes of the Final Account. 

#3  The value of inventoried assets should be the gross value of property subject to administration 

as set forth on the Inventory (Form 3.42). Mortgages and liens on such property will be listed 

when paid under the debts schedule. See MIL Section 16. Accrued items from the Inventory 

(for example, interest and dividends) may be subtracted on the Final Account to avoid 

counting the same items twice. This can be done on inventoried assets or Final Account 

Schedule A and shown as a negative figure. 

#4  List the totals from the attached schedules. 

#5  Under Wis. Stat. § 857.05, the personal representative’s fee is computed at two percent of the 

net inventory value of property subject to administration, plus any net corpus gains in the 

estate proceeding (or at a different rate agreed upon in writing).  The court may allow the 

personal representative additional sums in cases of unusual difficulty or extraordinary 

services. 

#6  If a GAL, or an attorney for a person in the military service, was appointed, ask the GAL or 

attorney to submit a bill for services rendered to the estate. 

#7  Attach the appropriate schedules.  The final schedule should be Schedule O, which 

summarizes the proposed distribution of the residue of the estate.  See MIL Section 37.  If 

necessary, break out totals between income and principal.  The recapitulation of the schedule 

totals, on the front page of the Estate Account, should be filled out. 

#8  The signature of the personal representative on the Estate Account should be dated and 

notarized; the date must be after the closing date of the Estate Account. 
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Distribution 
 

Original:  Probate registrar 

Conformed copies:  Firm file, one sent with Wisconsin fiduciary income tax return, and one to 

each interested person. 

 

References 
 

Wis. Stat. § 865.16, ch. 863 
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Form 3.65  Estate Account (EST-0176) 
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LII. Estate Receipt and Letter Forwarding Estate Receipt to Probate Registrar   
 

 

Commentary and Instructions for Forms 3.66–3.68 
 

Form 3.66 illustrates a receipt for specific bequests, which are often distributed early in the 

administration of the estate. Form 3.67 illustrates a receipt for residual bequests. 

 

Wis. Stat. § 865.21 requires that receipts be filed. Many attorneys file receipts with the 

probate registrar as soon as practical after the receipts have been executed. Use Form 3.68 to do so. 

 

Contents (Estate Receipt:  Specific Bequest) 
 

#1  Check the “personal representative” box. 

#2  Insert the bequest and the pertinent paragraph of the will (e.g., “stamp collection having a 

value of $6,000, per Article III, paragraph 2”). 

#3  Check applicable box. 

#4  The recipient should sign and date the receipt. 

 

Contents (Estate Receipt:  Residual Bequest) 
 

#1  Check the “personal representative” box. 

#2  Insert the bequest and the pertinent paragraph of the will (e.g., “cash of $63,294, per 

Article IV, paragraph 1”). 

#3  Check applicable box. 

#4  The recipient should sign and date the receipt. 

 

Distribution 
 

Original:  Probate registrar 

Copy:  Beneficiary, personal representative, and firm file 

 

References 
 

Wis. Stat. §§ 863.41, 863.45, 865.21 
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Form 3.66  Estate Receipt:  Specific Bequest (EST-0177) 
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Form 3.67  Estate Receipt:  Residual Bequest (EST-0177) 
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Form 3.68  Letter Forwarding Estate Receipt to Probate Registrar 

(EST-0179) 
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LIII. Letters Concerning Distribution   
 

 

Commentary and Instructions for Form 3.69 
 

Use Form 3.69 to forward a distribution to a beneficiary. Make clear in the letter whether the 

distribution is a specific bequest, a partial residual distribution, or a final distribution. Include an 

Estate Receipt (Form 3.66 or 3.67) with the letter. 

 

Contents 
 

#1  Explain what the distribution is for (e.g., a specific bequest, etc.). 

 

Distribution 
 

Original:  Beneficiary 

Copy:  Personal representative as needed, firm file 

 

References 
 

Wis. Stat. §§ 863.41, 865.21 
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Form 3.69  Letter Concerning Distribution:  Short Form (EST-0180) 
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LIV. Personal Representative’s Statement to Close Estate   
 

 

Commentary and Instructions for Form 3.70 
 

The Personal Representative’s Statement to Close Estate fulfills the requirements of Wis. Stat. 

§ 865.16, which requires the personal representative to swear that he or she has: 

 

1. Given notice to interested persons and to creditors, and that the time for filing claims has 

passed; 

 

2. Fully administered the estate; and 

 

3. Sent a copy of the statement to all distributees, creditors, and claimants and has furnished a 

complete accounting to the affected distributees. 

 

The personal representative should also acknowledge whether he or she has received assets 

from the estate. 

 

If the personal representative’s statement is not challenged within six months after it is filed, 

the claims of interested persons and creditors are barred, except claims based on fraud, 

misrepresentation, or inadequate disclosure. 

 

Contents 
 

#1  Enter amount paid as attorney fees. 

#2  Add explanation as appropriate. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:   Personal representative, one to each distributee, unpaid creditor or claimant, 

and firm file 

 

References 
 

Wis. Stat. § 865.16 
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Form 3.70  Personal Representative’s Statement to Close Estate 

(EST-0181)  
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LV. Letter Forwarding Statement to Close Estate to Beneficiaries   
 

 

Commentary and Instructions for Form 3.71 
 

This letter should be sent to all distributees and creditors or other claimants who have not been 

paid in full. 

 

Distribution 
 

Original:  Personal representative and one to each distributee, unpaid creditor, or claimant 

 

References 
 

Wis. Stat. § 865.16 
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Form 3.71  Letter Forwarding Statement to Close Estate to 

Beneficiaries (EST-0182) 
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LVI. Letter Forwarding Closing Documents to Probate Registrar   
 

 

Commentary and Instructions for Form 3.72 
 

If not efiling, use this letter to forward documents used to close the estate to the probate 

registrar. Ordinarily, those documents include all Estate Receipts from any persons who had a 

claim against the estate (Form 3.37); a copy of the Closing Certificate for Fiduciaries that the 

personal representative has received from the DOR (Form 6.15); an Affidavit of Service 

(Form 4.9); and the Personal Representative’s Statement to Close Estate (Form 3.70). If efiling, 

note that a copy of the filed Form 3.70 can be printed from the efiling portal. 

 

Contents 
 

#1  Enter number of receipts enclosed. 

#2  Enter the names of persons who signed each Estate Receipt. 

 

Distribution 
 

Original:  Probate registrar 

Copy:  Personal representative and firm file 
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Form 3.72  Letter Forwarding Closing Documents to Probate 

Registrar (EST-0183) 
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LVII. Final Letter to Personal Representative   
 

 

Commentary and Instructions for Form 3.73 
 

The personal representative’s appointment will terminate six months from the date the 

Personal Representative’s Statement to Close Estate (Form 3.70) has been filed with the court, 

unless proceedings challenging the statement or otherwise involving the personal representative are 

pending. The personal representative’s attorney can use Form 3.73 to notify the personal 

representative of these matters. 

 

A copy of the Personal Representative’s Statement to Close Estate must be sent to all residual 

beneficiaries. The letter to beneficiaries other than the personal representative (Form 3.71) should 

be sent before the statement is filed. 

 

Distribution 
 

Original:  Personal representative or beneficiary 

Copy:  Firm file 

 



INFORMAL PROBATE 

 

 

© June 2021, State Bar of Wisconsin  3-167 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

Form 3.73  Final Letter to Personal Representative (EST-0184) 
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LVIII. Demand for Formal Proceedings   
 

 

Commentary and Instructions for Form 3.74 
 

Unless some matter requiring adjudication by the court arises during informal probate, it is 

unlikely that an attorney will need this form.  Nevertheless, any interested person can demand that 

the informal administration cease or that formal proceedings be conducted for a portion of the 

estate administration.  The statute suspends all the personal representative’s powers upon the filing 

of the Demand for Formal Proceedings.  At times, particularly if the personal representative has 

sought formal proceedings, it might be best to immediately ask the court to restore the personal 

representative’s powers so that the estate administration can resume as to all but the matters in 

dispute. 

 

Contents 
 

#1  Check applicable box. 

#2  Indicate whether the demand is for formal proceedings as to the entire subsequent 

administration of the estate or for formal proceedings as to only a particular issue in the estate.  

It is good practice to state the reason for the demand in either instance. 

#3  When appropriate, insert the following statement:  Except for the matter in dispute, informal 

probate will continue. 

#4  The personal representative or interested person demanding formal proceedings should sign 

the form. 

#5  Note whether an attorney prepared the document.  If the person is represented, the attorney 

should file a notice of appearance. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Personal representative and firm file (within 10 days of receipt, personal 

representative must mail copy to each interested person (see Wis. Stat. 

§ 865.05(3))) 

 

References 
 

Wis. Stat. § 865.03(2) 
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Form 3.74  Demand for Formal Proceedings (EST-0185) 
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Chapter 4 

Formal Probate and Special Administration 
 

 

Introduction .................................................................................................................................4-1 
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Procedural Guide to Initial Hearing on Petition for Administration ....................4-27 

 

Procedural Guide to Hearing on Final Account ............................................................4-30 

 

Forms and Letters.....................................................................................................................4-33 

 
 

 

 

Introduction 
 

Chapter 4 focuses on formal probate and special administration.  Many letters concerning 

informal probate, illustrated in chapter 3, supra, will prove useful, with little adaptation, in formal 

probate.  Procedures such as will construction and objections to a final account are beyond the 

scope of this book but will be required to complete the probate of some estates.1 

 

There are several reasons for using formal probate procedures. The most common reason is to 

effectively manage the estate’s administration when a contest is expected over the decedent’s will.  

Formal probate procedures are usually called for when the personal representative knows that the 

beneficiaries are argumentative with each other or the personal representative.  Sometimes the 

assets of an estate dictate that formal proceedings be used.  If the estate will have to provide an 

allowance to support the decedent’s family, formal proceedings may be more appropriate. 

 

Formal probate must be used if the decedent’s will prohibits informal probate.  Wis. Stat. 

§ 865.02(1)(a)1., (2).  In addition, formal probate must be used in intestacy or if the will fails to 

name a personal representative, unless all interested persons consent in writing to the use of 

informal probate and to the appointment of the same person as personal representative and bond is 

furnished.  Wis. Stat. § 865.02(1)(b). 

 

Sometimes formal proceedings are used for only part of the estate administration.  See Wis. 

Stat. § 865.03.  For example, formal proceedings may be necessary to resolve a claim but not 

                                                      
1 Unless otherwise indicated, all references in this chapter to the Wisconsin Statutes are to the 2019–20 

Wisconsin Statutes, as affected by acts through 2021 Wis. Act 24; all references to the Internal Revenue 

Code (I.R.C.) are current through Pub. L. No. 117-7 (Apr. 14, 2021); and all references to the Treasury 

regulations (Treas. Reg.) are current through 86 Fed. Reg. 19,787 (Apr. 15, 2021). 
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needed for anything else.  Conversely, informal proceedings may be useful at times to close an 

estate informally even though formal proceedings were used initially.  For example, if a personal 

representative’s accounts cannot be sorted out because proper records were not kept, but the 

beneficiaries do not want to insist on a proper accounting, the beneficiaries can waive the 

accounting and the estate may be closed informally, given that the court is not obligated to review 

the final account in an informal probate. 

 

Note that although the Outline of Formal Probate Procedures in this chapter briefly refers to 

ancillary administration, this book does not include the court-approved forms for ancillary 

administration; discussion of ancillary administration is beyond the scope of this book. 

 

In addition, all the court-approved forms are available on the internet and can be downloaded 

as fill-in forms.  A current list of the forms by title and number can be found at the back of the 

book under “Forms Index.”  All court-approved probate forms are available at Wis. Ct. Sys., 

Circuit Court Forms: Probate, https://wicourts.gov/forms1/circuit/formcategory.jsp?Category=26 

(last updated Sept. 25, 2020). The forms can be downloaded and saved in the client’s file. 

 

 

Electronic Filing  

 

 Wisconsin attorneys must electronically file documents, except for documents requiring 

personal service, in probate actions that are initiated by mandatory users of the efiling system.  

Wis. Stat. § 801.18(2), (3)(a); Wis. Ct. Sys., Circuit Court eFiling, 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp  (last updated Sept. 25, 2020).  Every 

Wisconsin attorney who files cases must create a registration and password, and the Wisconsin 

Court System provides instructions for creating the registration.  Wis. Stat. § 801.18(3); Wis. Ct. 

Sys., Creating an eCourts Account (Mar. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/registerecourts.pdf.  

 

 The Wisconsin Court System provides instructions specific to electronically filing probate 

documents.  Wis. Ct. Sys., eFiling a New Probate Case (Sept. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/fileprobatecase.pdf. An electronic filing fee of 

$20 is due with the initial filing.  See Wis. Stat. § 801.18(7)(c).  The fee can be paid via credit card 

or an electronic check.  The clerk of courts will charge a 2.75% fee for credit card payments and a 

flat fee of $1.95 for electronic check payments.   

 

 Regarding documents particular to probate, the original will must still be physically delivered or 

sent to the probate court for filing.  When the Inventory is filed, the inventory filing fee must be 

paid at the same time.  The Wisconsin Court System provides detailed instructions for 

electronically filing the Inventory.  Wis. Ct. Sys., eFiling an Inventory or Exhibited Inventory 

(Sept. 2018), https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf. 

 

 If the court accepts a document, the document is considered filed on the date the document is 

electronically submitted to the court, even though the attorney may receive electronic notice of the 

filing several days later.  Wis. Stat. § 801.18(4).  The efiling system accepts submissions even 

when the clerk’s office is not open, and a document is considered to be have been filed on a 

particular calendar day as long as submission is complete by 11:59 p.m. Central Time.  Wis. Stat. 

§ 801.18(4)(d), (e).  If payment is required, the document is not filed until payment is received.  

Wis. Stat. § 801.18(7)(b).   
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 All parties that have opted into electronic filing will receive an email when the court accepts a 

filing.  Except for documents requiring personal service, the electronically issued court notice of 

filed documents has the same effect as traditional service for parties that have opted into electronic 

filing because all such parties receive electronic notice of filings.  Wis. Stat. § 801.18(6).  Note that 

estate beneficiaries and claimants that are unrepresented and not registered users must still be 

served with paper copies.  If a beneficiary or claimant obtains counsel, the attorney may be served 

via electronic filings.   

 

 Based on the author’s experience and a panel discussion with the Milwaukee County Deputy 

Registers in Probate and Court Commissioner, cover letters are not needed for court filings, but 

they may be filed and should be filed if an explanation is required.   

 

 Local circuit courts cannot electronically issue certified copies (e.g., Domiciliary Letters).  

Certified copies must be requested in person or via traditional mail and the relevant fee paid with 

the request.   

 

 The Wisconsin Court System provides updated information for electronic filing on both general 

and probate topics.  Wis. Ct. Sys., Circuit Court eFiling, 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp (last updated Sept. 25, 2020).  The 

Wisconsin Court System eFiling Support Center can be contacted by phone at 1-800-462-8843, 

email, or online chat and is very helpful with questions.  Wis. Ct. Sys., Contact eFiling Support, 

https://www.wicourts.gov/ecourts/efilecircuit/efilefeedback.htm (last updated Apr. 20, 2021).  

When filing in a new county, always check local rules and call the local register in probate to 

determine local practice and procedure. 
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Outline of Formal Probate Procedures 
 

 

I. Introduction [§ 4.1] 

A. In General  [§ 4.2] 

B. Jurisdiction and Venue  [§ 4.3] 

C. Filing the Will  [§ 4.4] 

D. Determination of Heirship  [§ 4.5] 

E. Petition for Formal Administration  [§ 4.6] 

F. Appointment of Guardian ad Litem or Attorney  [§ 4.7] 

 

II. Procedure for Opening the Estate  [§ 4.8] 

A. Overview  [§ 4.9] 

B. Initial Hearing  [§ 4.10] 

C. Required Documents  [§ 4.11] 

 

III. Procedure for Determination and Inventory of Assets  [§ 4.12] 

A. Overview  [§ 4.13] 

B. Appraise Assets and File Inventory  [§ 4.14] 

C. Required Documents  [§ 4.15] 

 

IV. Procedure for Disposing of Claims  [§ 4.16] 

A. Overview  [§ 4.17] 

B. Time Limits  [§ 4.18] 

C. Required Documents  [§ 4.19] 

 

V. Procedure for Closing the Estate  [§ 4.20] 

A. Overview  [§ 4.21] 

B. Hearing on Final Account  [§ 4.22] 

C. Final Judgment  [§ 4.23] 

D. Distribution of Estate  [§ 4.24] 

E. Required Documents  [§ 4.25] 

 

VI. Closing Matters  [§ 4.26] 

A. Time Limits  [§ 4.27] 

B. Recording  [§ 4.28] 

C. Receipts  [§ 4.29] 

D. Discharge of Personal Representative  [§ 4.30] 

 

VII. Procedure for Conversion to Informal Probate  [§ 4.31] 

A. Overview  [§ 4.32] 

B. Required Documents  [§ 4.33] 

 

VIII. Special Administration  [§ 4.34] 

A. Overview  [§ 4.35] 

B. Required Documents  [§ 4.36] 
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IX. Miscellaneous  [§ 4.37] 

A. Family Needs and Allowances:  Overview  [§ 4.38] 

B. Family Needs and Allowances:  Required Documents  [§ 4.39] 

C. Ancillary Probate and Related Procedures  [§ 4.40] 

 

 

 

 

I. Introduction  [§ 4.1] 
 

A. In General  [§ 4.2] 
 

1. Pursuant to Wis. Stat. § 865.02(1)(a), formal probate mandated if 

 

a. Will prohibits informal probate, 

 

b. Will fails to name personal representative and interested persons do not 

consent to informal probate, or 

 

c. Decedent died intestate and interested persons do not consent to informal 

probate, Wis. Stat. § 865.02(1)(b). 

 

2. Formal probate desirable if 

 

d. Significant questions about property classification or spousal election, or 

 

e. Conflicts among beneficiaries or between beneficiary and personal 

representative. 

 

3. Forms 

 

Court-approved forms for formal probate procedures require signature of judge or 

circuit court commissioner. 

 

B. Jurisdiction and Venue  [§ 4.3] 
 

1. Generally, jurisdiction is in circuit court of county in which decedent was 

domiciled, even though decedent might have owned property in other counties.  

Wis. Stat. §§ 856.01(1), 753.03. 

 

2. If decedent owned property in more than one county and appraisal is required, 

appraisers in each county may be appointed by court with primary jurisdiction over 

decedent.  Wis. Stat. § 858.13. 

 

3. If decedent was not domiciled in Wisconsin, first county obtaining jurisdiction over 

some property subject to probate in Wisconsin will have exclusive jurisdiction.  

Wis. Stat. § 856.01(2). 
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4. Any interested person with reason to believe that assigned judge will not be 

impartial may file request for substitution with probate registrar; subsequently, 

originally assigned judge will be disqualified, and probate registrar will request 

assignment of different judge.  Wis. Stat. § 801.58. 

 

C. Filing the Will [Testate Only]  [§ 4.4] 
 

1. Should be done within 30 days of decedent’s death even if formal or informal 

probate unnecessary (keep copies for parties).  Wis. Stat. § 856.05(1). 

 

2. Confer with client and obtain information sufficient to set first hearing (see MIL 

Sections 1–11). 

 

3. Arrange to open and inventory safe deposit box. 

 

D. Determination of Heirship  [§ 4.5] 
 

1. Overview 

 

a. Intestate estate or share passes to decedent’s heirs as determined by statute.  

Wis. Stat. §§ 852.01, 852.03. 

 

b. Surviving heirs entitled to intestate share will generally take that share per 

stirpes.  Wis. Stat. §§ 852.03(1), 854.04. 

 

c. Partial blood relatives take same share as if they had been whole blood 

relatives.  Wis. Stat. §§ 852.03(3), 854.21(4). 

 

d. Legal heir must survive decedent by at least 120 hours, or heir will be deemed 

to have predeceased decedent.  Wis. Stat. §§ 852.01(2), 854.03. 

 

2. Posthumous child may be legal heir even if born after decedent’s death if conceived 

by decedent and other parent before decedent’s death.  Wis. Stat. §§ 852.03(4), 

854.21(5). 

 

3. Nonmarital child 

 

a. Decedent’s nonmarital child takes in same manner as marital child from same 

mother and also from father if paternity has been adjudicated in Wisconsin or 

another state or if putative father has either admitted paternity in open court or 

acknowledged paternity in signed writing.  Wis. Stat. § 852.05(1). 

 

b. Nonmarital child’s property passes according to Wis. Stat. § 852.01 except that 

father or father’s kindred may inherit only if putative father has been 

adjudicated as father in Wisconsin or another state.  Wis. Stat. § 852.05(2). 
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4. Adopted child 

 

a. Adopted child takes in same manner as biological child if conditions of statute 

are met.  Wis. Stat. §§ 851.50, 854.20. 

 

b. For inheritance purposes, adopted child ceases to be child of his or her 

biological parents except when biological parent marries or remarries and child 

is adopted by new stepparent. 

 

5. Heir includes a surviving domestic partner.  Wis. Stat. § 852.01(1). 

 

E. Petition for Formal Administration  [§ 4.6] 
 

Petition to initiate formal probate proceedings accompanied by will if decedent died 

testate.  See infra Form 4.1. 

 

F. Appointment of Guardian ad Litem or Attorney  [§ 4.7] 
 

1. Draft Order Appointing Guardian ad Litem (GAL) (for minor or incompetent 

persons) or Attorney (for person in military service) (Form 4.2) and Consent to Act 

(Form 4.3).  Wis. Stat. §§ 879.23, 879.25. 

 

2. GAL and guardian of the estate can waive all notices for incompetent persons.  Wis. 

Stat. § 879.09. 

 

3. Attorney for person in military cannot waive notice on behalf of anyone attorney 

represents for any hearing (hearing on waiver not possible).  Wis. Stat. § 879.09. 

 

4. GAL or attorney released when interest of person represented disappears.  Wis. Stat. 

§§ 879.23(3), 879.25. 

 

5. May be able to dispense with GAL.  See Wis. Stat. § 879.23(5); supra ch. 3. 

 

II. Procedure for Opening the Estate  [§ 4.8] 
 

A. Overview  [§ 4.9] 
 

1. On waiver 

 

a. Obtain signed Waiver, Consent and Approval (Form 4.6) from all interested 

persons entitled to receive notice.  Wis. Stat. § 879.09. 

 

  Note.  Consult MIL Section 5 (Heirs and Beneficiaries) for a list of persons 

entitled to receive notice.  Attorneys for persons in the military cannot waive 

notice. 

 

  Note.  Although the GAL of an incompetent person is still entitled to notice 

as an interested person, Wis. Stat. § 879.09 allows a GAL to waive the hearing 

for an incompetent person. 
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b. Draft Order Limiting Time for Filing Claims (Form 4.7) and Proof of Heirship 

(Form 4.12).  Wis. Stat. § 863.23. 

 

(1) Check with court if hearing required on waiver by all interested persons. 

 

(2) County may not require hearing if self-proving will and on waiver of all 

interested persons. 

 

(3) Proof of Heirship (Form 4.12) is generally offered at initial hearing but 

may be made any time before final judgment. 

 

2. On notice 

 

a. Draft Proof of Heirship (Form 4.12) and Order Setting Time to Hear Petition 

for Administration and Deadline for Filing Claims (Form 4.5) (Proof of 

Heirship is generally offered at hearing to admit will, but may be made any 

time before final judgment).  Wis. Stat. §§ 856.11, 859.07, 863.23. 

 

b. Publish order within 15 days after entry as a class 3 notice (Wis. Stat. ch. 895).  

Wis. Stat. §§ 859.07, 879.03, 879.05; see infra Forms 4.6, 4.7. 

 

  Note.  Publication alone is not sufficient notice to creditors.  Wis. Stat. 

§ 859.02. 

 

3. After filing Petition for Formal Administration (Form 4.1) and Order Setting Time 

to Hear Petition for Administration and Deadline for Filing (Form 4.5) with court 

and after dates have been obtained: 

 

a. Obtain Proof of Publication (Form 3.19) from newspaper to file with court for 

hearing.  Wis. Stat. § 879.07(3). 

 

b. If decedent was at any time a patient or inmate of a state or county hospital or 

institution, or was responsible for outstanding obligation to a state or county 

for specified services, or if decedent or decedent’s spouse received services 

provided as a benefit under a long-term care program, medical assistance 

(MA), long-term community care services, or Wisconsin chronic disease 

program benefits, also send Probate Claims Notice  (Form 3.7) by registered or 

certified mail to Wisconsin Department of Health Services (DHS), Department 

of Children and Families (DCF), or Department of Corrections and county 

clerk in decedent’s domicile at least 30 days before expiration of time to file 

claims (if unsure, mail inquiry to state or county clerk).  Wis. Stat. § 859.07; 

see supra Form 3.6. 

 

c. Mail Order Setting Time to Hear Petition and Deadline for Filing Claims 

(Form 4.5) and letters of explanation to all interested persons at least 20 days 

before hearing date.  Wis. Stat. §§ 856.11, 879.03, 879.05(2). 

 

(1) Include copy of will to all persons who have more than a specific bequest 

[testate only].  Wis. Stat. § 856.11; see infra Form 4.10. 
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(2) Persons with specific bequests must be notified of will provisions 

applying to them (sending copy of will satisfies requirement, but may be 

inadvisable) [testate only].  Wis. Stat. § 856.11; see infra Forms 4.10, 

4.11. 

 

d. Draft and execute Affidavit of Service (Form 4.9) for each item mailed.  Wis. 

Stat. § 879.07(1). 

 

e. Publish order within 15 days after entry of order as class 3 notice.  Wis. Stat. 

§§ 859.07, 879.03, 879.05; see infra Forms 4.7, 4.8. 

 

  Note.  Three full weeks must elapse from the first publication of the notice 

to the hearing if notice is used.  The last publication must be one week before 

the hearing.  Hearings are set on Tuesdays in most counties (check with the 

court). 

 

f. Corporate personal representative must advise beneficiaries receiving majority 

of estate of their right to select attorney for estate.  Wis. Stat. § 856.31. 

 

B. Initial Hearing  [§ 4.10] 
 

1. Begins estate administration. 

 

2. Prepare witness(es) for testimony on the following: 

 

a. Proof of Will (rarely required) [testate only].  Wis. Stat. §§ 856.15, 856.13. 

 

b. Proof of Heirship.  Wis. Stat. § 856.15. 

 

c. Proof of Publication and Affidavit of Service (when on notice). 

 

d. Family allowances, if required (consider having family member prepare listing 

of assets, liabilities, income, and family budget).  Wis. Stat. §§ 861.31, 861.33, 

861.35. 

 

  Note.  Consult the Procedural Guide to Initial Hearing on Petition for 

Administration, which immediately follows this outline. 

 

3. Obtain court’s prior approval for 

 

a. Appointment of appraisers (give original Order Appointing Appraiser(s) 

(Form 4.20) to court and copies to appraisers).  Wis. Stat. § 858.13. 

 

b. Signature Bond (Forms 4.17–4.18) or Bond Application for personal 

representative, if required.  Wis. Stat. § 856.25. 

 

4. Apply for federal employer identification number (EIN) for estate. 

 

5. Send thank-you letters to witness(es); include check for fees. 
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C. Required Documents  [§ 4.11] 
 

1. Will [testate only] 

 

2. Proof of Will (Form 4.14), if using witnesses [testate only] 

 

3. Petition for Formal Administration (Form 4.1) 

 

4. Order for Formal Administration (Form 4.15) 

 

5. Order Appointing Guardian ad Litem or Attorney (Form 4.2) 

 

6. Affidavit of Service (Form 4.9) 

 

7. Waiver, Consent and Approval (Form 4.6) 

 

and 

 

Order Limiting Time for Filing Claims (Form 4.7) 

 

or 

 

Order Setting Time to Hear Petition for Administration and Deadline for Filing a 

Claim (Form 4.5) 

 

8. Proof of Heirship, if taken at initial hearing (Form 4.12) 

 

9. Consent to Serve (Form 4.22) 

 

10. Domiciliary Letters (Form 4.16) 

 

11. Signature Bond (Forms 4.17–4.18) or Bond Application, if required for personal 

representative or trustee (amount and necessity at court’s discretion—check with 

register in probate, clerk, or judge) 

 

12. Letters of Trust (Form 4.19) 

 

13. Petition for Allowance (Form 4.58) and Order for Allowance (Form 4.59), if 

appropriate 

 

14. Order Appointing Appraiser(s) (Form 4.20), if required 
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III. Procedure for Determination and Inventory of Assets  [§ 4.12] 
 

A. Overview  [§ 4.13] 
 

1. Give IRS Notice Concerning Fiduciary Relationship.  Form 6.3; see infra ch. 6. 

 

2. Send copy of death certificate and claim forms to each life insurance company 

within policy time limit (request IRS Form 712 from each company for federal 

estate tax return). 

 

3. Endorse and cancel casualty, liability, and health insurance policies as appropriate. 

 

a. Investigate possible claims against health or accident insurance. 

 

b. Obtain refunds on canceled policies. 

 

4. Assert claim to available pension, employee, veterans, or Social Security benefits 

(have employer submit relevant facts concerning taxability of employee benefits).  

See supra Form 3.29. 

 

5. Transfer outstanding bank and savings and loan accounts (present certified copies of 

Domiciliary Letters (Form 4.16) to institution to transfer accounts to personal 

representative). 

 

6. Consider transfer of decedent’s securities to personal representative or to street 

name. 

 

7. Redeem or reissue U.S. bonds. 

 

8. Check real estate titles for ownership, liens, possessory rights, and adverse 

possession.  Wis. Stat. §§ 857.01, 860.01. 

 

a. Title to all property passes to personal representative upon appointment. 

 

b. Personal representative has power to sell, mortgage, or lease any property 

without court approval or notice. 

 

9. Consider transfer of motor vehicles during probate.  See supra Form 3.59, infra 

Form 5.3. 

 

10. Manage digital property. Digital property is defined under Wis. Stat. § 711.03(1) to 

mean an electronic record in which a person has a right or interest, but does not 

include underlying property or underlying liability unless the property or liability 

itself is an electronic record.  The personal representative has a right to disclosure of 

a catalogue of decedent’s digital property, unless while alive the decedent 

prohibited disclosure or a court orders otherwise. 

 

11. If necessary, use ancillary administration to complete probate, see supra § 4.40. 
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12. When possible, prepare decedent’s final income tax return before preparing 

Inventory (Form 4.26), see infra ch. 6. 

 

13. Consider selection of estate’s taxable year, see infra ch. 6, and prepare Cash 

Requirements Worksheet, see supra ch. 1, for administration costs, general taxes 

and debts, and beneficiaries’ needs. 

 

14. If decedent owned stock in corporation that has valid subchapter S election, election 

continues automatically.  I.R.C. § 1362(d). 

 

a. If estate is majority shareholder in subchapter S corporation, may choose to 

revoke election in writing within 75 days after beginning of corporation’s 

taxable year (any revocation made afterward would be effective only for 

following taxable year). 

 

b. Subchapter S election may be subsequently terminated for any number of 

reasons:  more than 100 shareholders; more than one class of stock; 

corporation’s stock owned by nonqualifying shareholder (certain trusts, 

nonresident aliens, etc.)—this should be monitored.  I.R.C. § 1361; I.R.C. 

§ 1362(d). 

 

15. If decedent owned an interest in a partnership, consider an election under I.R.C. 

§ 754 to adjust the basis of assets owned by the partnership. 

 

B. Appraise Assets and File Inventory  [§ 4.14] 
 

1. Help personal representative compile Inventory (Form 4.26) (include all property 

subject to administration, see supra MIL §§ 11–16).  Wis. Stat. §§ 858.01, 858.07. 

 

  Practice Tip.  It is no longer necessary to report the decedent’s interest in joint 

property, survivorship marital property, and other property not subject to 

administration, see supra MIL §§ 17–21, on the Inventory.  See 1997 Wis. Act 83.  

Nevertheless, it is a good idea to document this information in order to establish a 

new tax basis for such property. 

 

2. Determine assets that must be appraised and identify assets in inventory whose 

value is determined by appraisal (see Wis. Stat. § 858.15). 

 

3. Value of inventoried assets is offset by total values of encumbrances, liens, or other 

charges against each item of property.  Wis. Stat. § 858.07. 

 

4. File Inventory with court and pay filing fee based on size of inventory.  Wis. Stat. 

§§ 858.01, 858.05, 814.66(1)(a). 

 

a. Inventory must be filed within six months after personal representative’s 

appointment, but court can lengthen or shorten time. 

 

b. Failure to file is grounds for issuance of Order to File, punishable by contempt 

or removal of personal representative. 
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5. Within five days after filing Inventory, give spouse or domestic partner and 

interested parties copy of Notice of Inventory on File (Form 4.27).  Wis. Stat. 

§ 858.03. 

 

a. Notice not necessary to persons interested only in monetary bequest. 

 

b. Within five days, parties notified can demand copy of Inventory. 

 

c. Right to notice can be waived.  Wis. Stat. § 879.26; see infra Form 4.28. 

 

6. After filing Inventory, file spouse or domestic partner’s Selection of Personal 

Property (Form 4.57) with court.  Wis. Stat. § 861.33. 

 

C. Required Documents  [§ 4.15] 
 

1. Inventory (Form 4.26) 

 

2. Notice of Inventory on File (Form 4.27) 

 

3. Waiver of Right to Receive Inventory and Accounts:  Waiver, Consent, and 

Approval (Form 4.28), if used 

 

4. Affidavit of Service (Form 4.9) 

 

IV. Procedure for Disposing of Claims  [§ 4.16] 
 

A. Overview  [§ 4.17] 
 

1. Generally, all claims against decedent or decedent’s estate must be filed with the 

court to be paid.  See Wis. Stat. § 859.01. 

 

2. Filed claims must be in writing and take form required by statute.  Wis. Stat. 

§ 859.13; Form 4.23. 

 

a. Claim based on written instrument must be accompanied by original or copy of 

writing.  Wis. Stat. § 859.13. 

 

b. Statute of limitation tolled by timely filing of claim.  Wis. Stat. § 859.15. 

 

c. Future, contingent, and tort claims not yet reduced to judgment should be filed 

to preserve payment priority.  Wis. Stat. §§ 859.17, 859.21, 859.45. 

 

d. Three-dollar filing fee required to file claim with court.  Wis. Stat. § 814.66. 

 

3. Exceptions to filing requirement are listed in Wis. Stat. §§ 859.02(2) and 859.03.  

Wis. Stat. § 859.02. 
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4. If claim is filed under Wis. Stat. § 859.48, claimant should serve copy of claim on 

or mail copy to personal representative or attorney for estate within 10 days after 

filing claim.  Wis. Stat. §§ 859.33(1), 859.48. 

 

  Note.  Mailing or service shortens the time for filing an objection to the claim, 

see infra para. 8.b., to 60 days after the claim was served or mailed. 

 

5. Undisputed claims may be paid by personal representative without filing but paid 

within time period for filing; personal representative protected from liability if done 

in good faith.  Wis. Stat. § 859.47. 

 

6. For filing with court, obtain receipts for claims paid. 

 

7. Check claims in court file.  Wis. Stat. § 859.29. 

 

a. Interested persons may make written request for listing of all claims after last 

day for filing claims. 

 

b. Personal representative must comply with request within five days. 

 

8. Action on filed claims 

 

a. Compromise.  Wis. Stat. § 859.31. 

 

(1) Personal representative and claimant may compromise claim if in best 

interests of estate. 

 

(2) If objection to claim has been filed, objector’s consent is required for 

compromise. 

 

b. Formal objection 

 

(1) Personal representative, GAL, or an interested person with leave of the 

court may object to claim.  Wis. Stat. § 859.33(1). 

 

(2) Objection to claim must be filed within 60 days from day of mailing to or 

service on personal representative or attorney.  If claim has not been 

mailed to or served on personal representative or attorney, objection can 

be filed at any time before judgment.  Wis. Stat. § 859.33(1). 

 

(3) Claim may still be compromised if objector joins in compromise. 

 

(4) There is no court-approved form for objection to a claim. 
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c. Trial on claim 

 

(1) Court or any party may move for trial.  Wis. Stat. § 859.33(2). 

 

(2) Court may require issues to be made more definite or pretrial hearing. 

 

(3) Ordinarily, claims must be heard within one year after filing.  Wis. Stat. 

§ 859.35. 

 

9. Judgment on claims.  Wis. Stat. § 859.37. 

 

a. Orders amount and time of payment (may be for amount of claim, reduced 

amount, or judgment against claimant). 

 

b. For filing with court, obtain receipts for claims paid.  Wis. Stat. § 863.27. 

 

10. When inventoried assets are insufficient to pay claims; 

 

a. Successful claimant may bring suit on behalf of other claimants to force sale 

and application of noninventoried assets (liable for debt payments) to pay 

claims.  Wis. Stat. § 859.40. 

 

b. Successful claimant may bring suit on behalf of other claimants to reach and 

subject to sale assets fraudulently conveyed by decedent.  Wis. Stat. § 859.41. 

 

c. If the estate is “underwater,” there is a statutory priority of claims.  Wis. Stat. 

§ 859.25. 

 

  Practice Tip.  At the beginning of the representation, ask the personal 

representative about potential outstanding claims.  If there is a chance that 

inventoried assets are insufficient, the personal representative must understand 

that payment of nonpriority claims during the pendency of administration 

could be a breach of fiduciary duty and generate personal liability. 

 

11. Miscellaneous 

 

a. Secured debts may be paid, extended, or satisfied without necessity of filing 

claim.  Wis. Stat. § 859.43. 

 

b. Personal representative may properly pay expenses of deceased spouse’s last 

illness and funeral even though surviving spouse could be held liable.  Wis. 

Stat. § 859.49. 

 

  Note.  MIL Section 27 summarizes funeral expenses.  MIL Section 28 

summarizes medical and other expenses related to the decedent’s last illness. 

 

c. All claims barred if no administration commenced within six years after date 

of death.  Wis. Stat. § 893.93(1)(c). 
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B. Time Limits  [§ 4.18] 
 

1. Time limit to file claims is set by the court, at not less than three nor more than four 

months after date of order of the court.  Wis. Stat. § 859.01. 

 

2. Publish notice of time limit to file within 15 days after the date of the order; obtain 

Proof of Publication (Form 3.19) from publisher.  Wis. Stat. §§ 859.07(1), 

879.07(3). 

 

  Note.  Publication alone is insufficient notice to creditors.  Wis. Stat. § 859.02. 

 

3. The limit to file claims does not apply to known creditors or to creditors that would 

have been known with the exercise of reasonable diligence.  If known creditors are 

sent notice of the final day to file claims, then the limit to file claims applies.  The 

personal representative should send a copy of the order setting the deadline to all 

claims and research other potential creditors of decedent and send notice to all 

potential creditors.  Wis. Stat. § 859.02(2). 

 

4. If Probate Claims Notice (Form 3.7) required, see supra § 4.15, send notice by 

certified or registered mail to the DHS, DCF, or Department of Corrections, and 

county clerk, if not already done; this must be done at least 30 days before 

expiration of time to file claims.  Wis. Stat. § 859.07(2); see supra Form 3.6. 

 

C. Required Documents  [§ 4.19] 
 

1. Claim Against Estate (Form 4.23) 

 

2. Objection to Allowance of Claim (Form 4.24) 

 

3. Affidavit of Service (Form 4.9) on known and potential creditors 

 

4. Judgment on Claims (Form 4.25) 

 

5. Receipt and release.  See supra Forms 3.37, 3.66, 3.67. 

 

V. Procedure for Closing the Estate  [§ 4.20] 
 

A. Overview  [§ 4.21] 
 

1. Prepare federal estate tax return if necessary, I.R.C. § 2001; see infra ch. 6. 

 

2. Prepare federal individual and estate income tax returns, see infra ch. 6. 

 

3. Prepare Wisconsin individual and estate income tax returns, see infra ch. 6. 
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4. Wisconsin Department of Revenue will prepare Closing Certificate for Fiduciaries 

(Form 6.15) after examining personal and estate income tax returns (except final 

return) and determining that no taxes are due.  The Closing Certificate is obtained 

by completing and filing a Schedule CC Request for a Closing Certificate for 

Fiduciaries.  If decedent had unpaid state tax liability, this must be satisfied before 

the Closing Certificate is issued.  The form is available at 

https://www.revenue.wi.gov/TaxForms2020/2020-ScheduleCCf.pdf (last revised 

Aug. 2020).  The form can be filed electronically, and the Closing Certificate is 

usually mailed to the filer within a few days.   See Wis. Dep’t of Revenue, Estates, 

Trusts, and Fiduciaries, FAQ 2, https://www.revenue.wi.gov/Pages/FAQS/ise-

estate.aspx#estate2 (last updated Jan. 6, 2021). 

 

5. Personal representative must account for all receipts and disbursements from estate 

while under his or her management and control (normally, only final account is 

given, but court can order additional accountings).  Wis. Stat. § 862.01. 

 

B. Hearing on Estate Account  [§ 4.22] 
 

1. Notice of hearing 

 

a. Personal representative petitions for final judgment at time of filing Estate 

Account.  Wis. Stat. §§ 862.01(1), 863.25. 

 

b. Unless notice is waived, Estate Account (Form 4.36) and Petition for Final 

Judgment (Form 4.37) must be on file at least three weeks before date set for 

final hearing.  Wis. Stat. § 862.09. 

 

(1) At hearing, provide Supplemental Estate Account (Form 4.39) if 

necessary.  See infra Form 4.37. 

 

(2) If assets appear insufficient to pay all creditors in full, give notice to all 

outstanding creditors. 

 

(3) Give copy of Estate Account and Petition to all residual beneficiaries.  

Wis. Stat. § 862.11. 

 

c. At or before hearing, any interested party may file objections to account’s 

completeness or accuracy.  Wis. Stat. § 862.13. 

 

2. Hearing on Estate Account and Petition 

 

a. Before hearing, review court’s file for completeness; file all 

documents necessary to close estate. 

 

Court may require examination of all disbursements (canceled checks). 

 

b. Prepare and present Estate Account (Form 4.36) and Petition for Final 

Judgment (Form 4.37); set date for hearing with clerk. 
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c. Required notice.  Wis. Stat. § 863.25. 

 

(1) On notice:  Mail or personally serve Order and Notice for Hearing on 

Petition for Final Judgment (Form 4.38) to interested parties; if 

beneficiaries’ addresses unknown, publish Order and Notice, Wis. Stat. 

§ 879.05; 

 

or 

 

(2) On waiver:  Notice satisfied by Waiver, Consent and Approval (Form 

4.6) of each interested party, Wis. Stat. § 879.09; and 

 

(3) Prove notice by filing Affidavit of Service (Form 4.9) and Proof of 

Publication (Form 3.19) or by filing Waiver, Consent and Approval.  Wis. 

Stat. § 879.07. 

 

d. Prepare for hearing (consult Procedural Guide to Hearing on Final Account, 

which appears after this outline). 

 

e. At hearing 

 

(1) Determine heirship by filing Proof of Heirship (Form 4.12); take 

testimony if not done previously.  Wis. Stat. § 863.23. 

 

(2) Present Closing Certificate for Fiduciaries (Form 6.15).  Wis. Stat. 

§ 72.30(3). 

 

  Note.  Some courts will allow the hearing without tax clearances but 

will not sign the Final Judgment (Form 4.40) until clearances are 

received. 

 

(3) Take testimony and review receipts for debts paid, claims paid, and 

expenses of administration. 

 

C. Final Judgment  [§ 4.23] 
 

1. Overview.  Wis. Stat. § 863.27. 

 

a. Terminates estate administration. 

 

b. Determines property descent, approves distributions, terminates joint tenancies 

or survivorship marital property and life estates, and approves personal 

representative’s final account. 

 

c. May also confirm surviving spouse’s marital property interest. 
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2. Petition for Final Judgment (Form 4.37) made as part of Estate Account (Form 

4.36).  Wis. Stat. § 863.25. 

 

a. For notice and hearing provisions pertaining to these matters, see section 4.22, 

supra. 

 

b. If additional income is collected between time Estate Account and Petition was 

prepared and time Final Judgment (Form 4.40) is scheduled to be entered, 

prepare Supplemental Estate Account (Form 4.39). 

 

D. Distribution of Estate  [§ 4.24] 
 

1. Before Final Judgment, personal representative may distribute specific bequests and 

make one or more partial distributions of the remainder if remaining distributees’ 

rights not jeopardized (specific bequests not paid within one year will draw 

interest); obtain and file receipts for all personal property distributed.  Wis. Stat. 

§§ 863.01, 863.31. 

 

2. Distribution may be 

 

a. Disclaimed in whole or part by filing disclaimer with personal representative 

and court unless marital property, Wis. Stat. §§ 853.40, 854.13; or 

 

b. Assigned in whole or part by filing with personal representative and court 

before entry of judgment, Wis. Stat. § 863.07. 

 

3. If estate assets are insufficient to distribute per testator’s wishes, shares abate in 

following order: 

 

a. Property not disposed of by the will, 

 

b. Residuary bequests, 

 

c. General bequests, and 

 

d. Specific bequests.  Wis. Stat. §§ 863.11, 854.18. 

 

4. Distributions to minor are to be made after 10-day prior notice to court that 

appointed guardian.  Wis. Stat. §§ 863.43, 863.45. 

 

a. Affidavit of Service (Form 4.9) must be filed before distribution is made; 

guardian files receipt with court. 

 

b. In court’s discretion, distributions of $50,000 or less can be made to minor 

without appointment of guardian.  Wis. Stat. § 54.12(1). 

 

5. Any debts owing from distributee to decedent or estate may be set off from 

distributee’s share.  Wis. Stat. §§ 863.15, 854.12. 
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6. If distribution prohibited by law, order, or regulation, follow statute.  Wis. Stat. 

§ 863.37. 

 

7. Any portion of estate not disposed of by will considered intestate.  Wis. Stat. 

§ 852.01. 

 

8. For all personal property distributed, receipts must be filed within 120 days after 

signing of Final Judgment (Form 4.40).  Wis. Stat. § 863.41. 

 

9. If necessary, court may order funds withheld from distribution to pay contingent 

claims, possible tax liability, miscellaneous disbursements, and other reasonable 

purposes.  Wis. Stat. § 863.25. 

 

10. Property passing jointly or in common may be partitioned in Final Judgment if 

petition signed by all interested parties is filed with court.  Wis. Stat. § 863.17. 

 

11. Final Judgment is conclusive determination of persons who are successors in 

interest to decedent’s estate and of extent and character of their interest in estate.  

Wis. Stat. § 863.31. 

 

E. Required Documents  [§ 4.25] 
 

1. Closing Certificate for Fiduciaries (Form 6.15) 

 

2. Estate Account (Form 4.36) 

 

3. Petition for Approval of Final Judgment (Form 4.37) 

 

4. Order and Notice for Hearing on Petition for Final Judgment (Form 4.38) 

 

5. Supplemental Estate Account (Form 4.39) 

 

6. Judgment on Claims (Form 4.25) 

 

7. Final Judgment (Form 4.40) 

 

8. Receipt and release.  See supra Forms 3.66, 3.67. 

 

VI. Closing Matters  [§ 4.26] 
 

A. Time Limits  [§ 4.27] 
 

1. Distributions must be claimed within 120 days after entry of Final Judgment (Form 

4.40) unless otherwise specified, or will escheat to state (escheats may be received 

by proof of right in petition filed with probate court that settled estate).  Wis. Stat. 

§ 863.39(1), (3). 

 

2. Estates must be closed as soon as reasonably possible.  Wis. Stat. § 863.33. 
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3. Estates open 18 months without entry of Final Judgment are to be declared dormant; 

personal representative and attorney subject to order to show cause.  Wis. Stat. 

§ 863.35. 

 

4. Administration should be summarily discontinued by court if no papers are filed in 

five-year period.  Wis. Stat. § 863.49. 

 

B. Recording  [§ 4.28] 
 

1. Record certified copies of Final Judgment (Form 4.40) or Abridgment (Form 4.41) 

with register of deeds in each county where real property of estate is situated.  Wis. 

Stat. § 863.29. 

 

2. File either Proof of Recording (Form 4.43) or Abridgment (Form 4.41) showing 

recording information, depending on local practice. 

 

C. Receipts  [§ 4.29] 
 

Within 120 days after entry of Final Judgment (Form 4.40), obtain and file with the court 

receipts for all personal property distributed.  Wis. Stat. § 863.41; see supra Forms 3.66, 

3.67. 

 

D. Discharge of Personal Representative  [§ 4.30] 
 

1. After recording Final Judgment and filing all receipts, court will enter Order 

Discharging Personal Representative (Form 4.45) and canceling bond.  Wis. Stat. 

§ 863.47. 

 

2. Consider possible necessity of retaining personal representative in office to perform 

some necessary act. 

 

3. Send bonding company certified copy of discharge to release bond. 

 

4. If required, obtain Order Discharging GAL (Form 4.44). 

 

VII. Procedure for Conversion to Informal Probate  [§ 4.31] 
 

A. Overview  [§ 4.32] 
 

Informal proceedings may be commenced at any time after Petition for Administration 

has been filed if all interested persons agree.  See supra ch. 3. 

 

B. Required Documents  [§ 4.33] 
 

1. Application for Informal Administration (Form 4.46) 

 

2. Notice of Application to Convert to Informal Administration (Form 4.47) 

 

3. Order Converting Proceeding to Informal Administration (Form 4.48) 
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VIII. Special Administration  [§ 4.34] 
 

A. Overview  [§ 4.35] 
 

1. Special administration is available to anyone who may petition for administration.  

Wis. Stat. §§ 867.07, 867.09, 857.25.  Grounds for appointment of special 

administrator are 

 

a. That there is no estate, but some act needs doing on the decedent’s part, which 

is important to petitioner or any other person; 

 

b. When necessary for conservation or administration of estate before 

appointment of personal representative (e.g., to operate decedent’s business), 

Wis. Stat. §§ 867.01, 867.02; 

 

c. When cause of action exists against decedent or decedent’s estate and some act 

is necessary in that respect before personal representative’s appointment; 

 

d. That there is need and estate can be summarily settled or assigned; 

 

e. At hearing to appoint personal representative when personal representative’s 

appointment is delayed, court must appoint special administrator; 

 

f. The final judgment of distribution in the estate has been entered and an act 

remains unperformed in the estate, or that unadministered assets have been 

found belonging to the estate; or 

 

g. When court in its discretion deems it necessary. 

 

  Note.  Special administrator has only those powers expressly granted by 

the court, and the powers may be amended by the court as need arises.  Wis. 

Stat. § 856.27. 

 

2. Procedure for special administration.  Wis. Stat. §§ 867.05(5), 867.07(2). 

 

a. File Petition for Special Administration (Form 4.49) with court. 

 

b. Draft and secure Order Setting Time to Hear Petition for Special 

Administration (Form 4.50) with notice under Wis. Stat. § 879.03 or without 

notice, as court directs.  Wis. Stat. § 867.11. 

 

c. Provide Signature Bond (Forms 4.17–4.18) for special administrator if court 

requires.  Wis. Stat. § 867.13. 

 

d. Draft and secure Order for Special Administration (Form 4.51) 

 

e. Draft Letters of Special Administration (Form 4.52) 

 

f. Draft Petition for Discharge of Special Administrator (Form 4.53) and Order 

Discharging Special Administrator (Form 4.54) 
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3. Court determines special administrator’s powers, duties, and compensation.  Wis. 

Stat. §§ 867.17, 867.19. 

 

4. Court will discharge special administrator when satisfied that need has passed or 

when personal representative is appointed.  Wis. Stat. § 867.21. 

 

5. Before court grants Order Discharging Special Administrator, special administrator 

files account and delivers property to personal representative; if special 

administrator is personal representative, no separate accounting is required. 

 

B. Required Documents  [§ 4.36] 
 

1. Petition for Special Administration (Form 4.49) 

 

2. Order Setting Time to Hear Petition for Special Administration (Form 4.50) 

 

3. Signature Bond (Forms 4.17–4.18) or Bond Application 

 

4. Order for Special Administration (Form 4.51) 

 

5. Letters of Special Administration (Form 4.52) 

 

6. Petition for Discharge of Special Administrator (Form 4.53) and Order Discharging 

Special Administrator (Form 4.54) 

 

IX. Miscellaneous  [§ 4.37] 
 

A. Family Needs and Allowances:  Overview  [§ 4.38] 
 

1. Family allowances.  Wis. Stat. ch. 861. 

 

a. Family allowances, special allowances for support and education of children, 

and spouse’s or domestic partner’s selection of property are treated as priority 

claims in estate. 

 

b. Family needs and needs of spouse, domestic partner, minor children should be 

protected from claims during administration.  Wis. Stat. §§ 861.31, 861.33, 

861.35, 859.25; see infra para. 3. 

 

  Note.  Have the family prepare a budget of all family expenses, keeping in 

mind the family’s usual standard of living. 

 

2. Procedure for determining allowances: 

 

a. Determine whether income will be generated from property (if so, will be 

subject to probate). 
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b. Consider family assets and income from nonprobate property.  MIL §§ 11–21. 

 

(1) Income of remaining family members (Will they be able to continue 

working?  Are they now on vacation or leave?) 

 

(2) Decedent’s unpaid wages.  Wis. Stat. § 109.03(3). 

 

(3) Social Security, veterans, or employee benefits 

 

(4) Independent incomes (rents, interests, etc.) 

 

(5) Rebates on insurance premiums 

 

(6) Cash on hand and demand deposits (for release of decedent’s accounts) 

 

(7) Life insurance proceeds and cash values of life insurance held on 

another’s life; annuities 

 

c. Consider amount and nature of real and potential claims against the estate 

under Wis. Stat. ch. 859 (must assets be set aside for family needs, free from 

claims of creditors?). 

 

d. Evaluate possibility of and necessity for immediate conversion of nonliquid 

assets to provide for family needs; see supra §§ 4.35–.36, for powers of special 

administrator before appointment of personal representative. 

 

3. Statutory provisions are available regardless of type of proceeding selected: 

 

a. Allowance to family during administration.  Wis. Stat. § 861.31. 

 

(1) Object is to substitute estate of deceased spouse or domestic partner for 

decedent. 

 

(2) Initial order may not exceed one year but may be extended.  Wis. Stat. 

§ 861.31(3). 

 

(3) When appropriate, separate allowances for spouse or domestic partner and 

children authorized.  Wis. Stat. § 861.31(2). 

 

(4) Under Wis. Stat. § 861.31(1m), court considers 

 

(a) Size of probate estate, 

 

(b) Other resources available for support, 

 

(c) Family’s existing standard of living, and 

 

(d) Other relevant factors. 
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(5) Under Wis. Stat. § 861.31(4), court orders allowance to be charged 

against principal or interest, either 

 

(a) As an advance, or 

 

(b) Otherwise (usually on attorney’s recommendation). 

 

b. Selection of personalty by surviving spouse or domestic partner.  Wis. Stat. 

§ 861.33; see infra Form 4.57. 

 

(1) Decedent’s apparel and jewelry held for personal use 

 

(2) One automobile 

 

(3) Household furniture, furnishings, and appliances 

 

(4) Other tangible personalty of a nonbusiness nature not exceeding $3,000 in 

value 

 

(5) Spouse or domestic partner can obtain items above $3,000 in value if 

excess inventory value is paid to personal representative. 

 

(6) Statute does not specify, but for ease of administration, selection should 

be made within time for filing claims. 

 

  Note.  When it appears that claims may not be paid in full, selection 

of paragraphs (1)–(4), supra, may be limited to $5,000 in aggregate value 

upon petition of creditor.  Wis. Stat. § 861.33(2). 

 

c. Special allowance for support and education of minor children or for support 

of spouse or domestic partner.  Wis. Stat. § 861.35. 

 

(1) If support and education are not otherwise provided for, court may order 

them to be provided for minor children, spouse, or domestic partner out 

of estate. 

 

(2) Court may set aside, in trust, property for such purpose, subject to court’s 

continuing jurisdiction. 

 

d. Exemption of property to be assigned to surviving spouse or domestic partner.  

Wis. Stat. § 861.41. 

 

(1) Surviving spouse or domestic partner may petition to set aside as exempt 

from creditors’ claims up to $10,000 in property depending on whether 

assignment ahead of creditors is reasonably necessary for support of 

spouse or domestic partner. 

 

(2) Court determines amount after claims have been determined. 
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B. Family Needs and Allowances:  Required Documents  [§ 4.39] 
 

1. Petition for Allowance (Form 4.55) 

 

2. Order for Allowance (Form 4.56) 

 

3. Surviving Spouse or Domestic Partner’s Selection of Personal Property (Form 4.57) 

 

4. Petition for Special Allowance (Form 4.58) 

 

5. Order for Special Allowance (Form 4.59) 

 

6. Petition for Spouse’s (and Domestic Partner’s) Exemption from Creditors 

(Form 4.60) 

 

7. Order for Spouse’s (and Domestic Partner’s) Exemption from Creditors (Form 4.61) 

 

8. Spousal Election (Form 4.62) 

 

C. Ancillary Probate and Related Procedures  [§ 4.40] 
 

1. Generally used when another state has jurisdiction over decedent but decedent’s real 

estate or tangible personal property is located in Wisconsin. 

 

2. May use either ancillary probate, which provides Wisconsin venue to probate 

decedent’s estate, or letting foreign executor settle estate. 

 

3. Ancillary probate.  Wis. Stat. ch. 868. 

 

a. Purpose is to allow Wisconsin-appointed personal representative to collect 

assets, pay taxes, and transfer assets to primary personal representative for 

distribution to heirs or beneficiaries. 

 

b. May be used if will is not admitted in other jurisdiction. 

 

c. May be used to complete foreign probate that affects decedent’s Wisconsin 

property when no administration was sought in Wisconsin within six years 

after decedent’s date of death. 

 

4. Alternative procedure involving foreign executor.  Wis. Stat. § 877.16. 

 

If personal representative has been appointed in another state, letters of office 

may be filed with proper circuit court, see supra ch. 2. 

 

  Note.  Once letters of office have been filed, foreign executor may exercise 

any power over estate that Wisconsin-appointed personal representative could 

exercise. 
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Procedural Guide to Initial Hearing on Petition for Administration 

(EST-0249) 
 

 

This is a procedural guide to a completely formal hearing at which the will is proved by 

witnesses and testimony is taken as to proof of heirship.  Most estates will not require this 

procedure.  Ordinarily, the appropriate forms are simply presented to the register in probate or the 

court. 

 

I. State Nature of Hearing and Appearances 

 

A. Hearing on Petition for Administration in the Estate of    (Decedent’s Name)    

 

Petitioner requests that the court: 

 

1. Admit will to probate (testate only), 

2. Issue Domiciliary Letters (Form 4.16), and 

3. Determine the decedent’s heirs. 

 

  Note.  Although the petition requests determination of heirship, generally the court 

only takes testimony as to heirship and determines heirship when the final judgment is 

signed. 

 

  Note.  In many counties, proof of heirship can be taken before the register in probate or 

circuit judge at any time before the final judgment.  If done before the initial hearing, recite 

the date the testimony was given. 

 

B. Names of all interested parties and attorneys and the capacity or interest in which they 

appear 

 

II. Manner of Giving Notice or Waiver of Notice 

 

A. Hearing on Notice 

 

1. Refer to the Order Setting Time to Hear Petition for Administration and Deadline 

for Filing Claims (Form 4.5) for the hearing date. 

2. Present Proof of Publication (Form 3.19), indicating three dates of publication. 

3. Present Affidavit of Service (Form 4.9). 

 

B. Hearing on Waiver 

 

1. Refer to Order Limiting Time for Filing Claims (Form 4.7) and its dates. 

2. Present Waiver, Consent and Approval (Form 4.6) signed by all interested parties. 
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III. Proof of Will (Will Without Attestation Clause or Contested Will) 

 

A. Ask witness(es) to will (and codicil):  Name, age, address, and occupation. 

 

B. Give the witness original will (and codicil) so the witness may refer to it in testimony. 

 

Ask witness(es) the following questions (expected answers are in parentheses): 

 

1. I show you a document purporting to be the Last Will and Testament of    (Decedent’s 

Name)   , dated    (Date of Will)   .  Do you recognize it as such? (Yes) 

 

2. Did you act as an attesting witness to this will? (Yes) 

 

3. Did you witness the decedent’s signature and execution of the will in your presence 

and in the presence of the other witness(es),    (name)    and    (name)   ? (Yes) 

 

4. Did you and the other witness(es) then in the presence of the decedent, and in the 

presence of each other, sign the will as attesting witnesses?  (Yes) 

 

  Note.  Question 4 may need to be modified if the witnesses signed at different 

times. 

 

5. To the best of your knowledge, was the decedent, at the time of execution of the will, 

of sound mind and of age?  (Yes) 

 

6. To the best of your knowledge, was the decedent acting under any undue influence at 

the time of execution?  (No) 

 

7. Do you know of any later will or codicil of the decedent?  (No) 

 

C. Have the witness sign the Proof of Will (Form 4.14) and present it to the judge to sign.  

The judge will annex it to the will. 

 

IV. Proof of Heirship 

 

Ask the witness the questions set forth in the Proof of Heirship (Form 4.12).  Be sure to 

provide the witness with copies of the Proof of Heirship, the will, and any other document to 

refresh his or her memory.  If the county requires more testimony, add the required questions.  

Have the witness sign the Proof of Heirship after questions are answered in the presence of the 

judge. 

 

  Note.  Be prepared to have the witness answer all questions about the beneficiaries 

named in the will and any testamentary trust.  For instance, you may wish to ask whether 

there are circumstances that, if occurring today, would require the court to determine that 

there are other heirs to the estate (for example, when there is a unique survivorship interest 

in the will). 
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V. Order for Formal Administration (Testate or Intestate) 

 

Give the judge the appropriate order (Form 4.15) for his or her signature. 

 

A. Signature Bond (Forms 4.17–4.18):  When bond for either the personal representative or 

trustee is required, make sure it is signed by the personal representative or trustee and 

sureties, and present it to the judge.  Be prepared to have the witness testify as to the nature 

and value of assets so the court can pass on the amount of the bond. 

 

  Note.  Check with the register in probate in advance of the initial hearing to make 

sure the amount of the bond is sufficient. 

 

B. Domiciliary Letters (Form 4.16) and Letters of Trust (Form 4.19):  Present these 

documents to the court for signature.  Give two extra copies to the register in probate to get 

them certified, and deliver them to the personal representative and trustee, who may need 

certified copies to provide their authority. 

 

C. Order Appointing Appraiser(s) (Form 4.20), if required:  Present the order to the judge for 

his or her signature, identifying the appraisers and stating their general qualifications. 

 

VI. Miscellaneous Matters 

 

A. The Probate Claims Notice (Form 3.7) required by DHS, DCF, or the Department of 

Corrections, Wis. Stat. § 859.07, can be presented to the court at this time, although notice 

need only be given 30 days before the hearing on claims.  Notice should be sent to the 

department and any corresponding county department at the time the order is mailed to all 

interested parties.  If mailed previously, refer to the date notice was mailed. 

 

B. Prepare the Petition for Allowance (Form 4.55) and Order for Allowance (Form 4.56) if 

necessary.  Under Wis. Stat. § 861.31, the court, with or without notice, may order an 

allowance for the decedent’s family after considering the size of the probate estate, other 

resources available for their support, their standard of living, and other relevant factors.  Be 

prepared to give testimony on these items, and prepare a budget to show needs of the 

family. 

 

C. Disburse checks for: 

 

1. Witness ($16 plus mileage, see Wis. Stat. §§ 885.05, 814.67; local practice may allow 

more), and 

2. Register in probate (certified copies cost $1 per page plus $3 for certification, see Wis. 

Stat. § 814.66(1)(h)1.). 

 

D. Conform all file copies as to dates of execution. 

 

E. Pay witness fees. 

 

F. Obtain certified copies of Domiciliary Letters. 
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Procedural Guide to Hearing on Estate Account (EST-0250) 
 

 

The procedure for formally closing the estate with testimony to the court is outlined below.  

The documents listed in section I.C., infra, of this outline normally will be presented to the register 

in probate even if testimony is not required. 

 

I. Nature of Hearing and Appearances 

 

A. Hearing on Estate Account in the Estate of ______________________________________ 

 

B. Witnesses: _______________________________________________________________ 

 

C. Present (noting jurisdictional facts of interested parties and dates) and file with the court: 

 

1. Estate Account (Form 4.36), Petition for Final Judgment (Form 4.37), and any 

supplement (Form 4.39); 

 

2. Order and Notice for Hearing on Petition for Final Judgment (Form 4.38) and 

Affidavits of Service for copy of Final Account, Petition for Final Judgment, and 

Order and Notice for Hearing on Petition for Final Judgment (Form 4.9) 

 

(or) 

 

Waiver, Consent and Approval (Form 4.6); 

 

(continue) 

 

3. Closing Certificate for Fiduciaries (Form 6.15); 

4. Perpetual Care Statement (prepared by cemetery); 

5. Proof of Heirship (Form 4.12), if heirship not previously proved; 

6. Judgment on Claims (Form 4.25), if not previously entered; 

7. Final Judgment (Form 4.40); and 

8. Abridgment of Final Judgment (Form 4.41). 

 

II. Testimony 

 

A. Review the Estate Account (Form 4.36) and any Supplemental Final Account (Form 4.39). 

 

B. The judge, register in probate, or clerk may wish to review all receipts for administration, 

expenses of the decedent’s last illness, funeral claims, debts, and federal estate taxes if the 

review has not been done before the hearing. 

 

C. Testify as to previous distributions and final distributions schedule. 

 

D. Review any special will features. 
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III. Disbursements 
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Forms and Letters 
 

 

■  Opening the Estate 

 

Form 4.1  Petition for Formal Administration (EST-0186) 

Form 4.2  Order Appointing Guardian ad Litem or Attorney (EST-0118) 

Form 4.3  Consent to Act (EST-0187) 

Form 4.4  Notification Letter to Guardian ad Litem or Attorney for Person in Military 

Service (EST-0188) 

Form 4.5  Order Setting Time to Hear Petition for Administration and Deadline for Filing 

Claims (EST-0189) 

Form 4.6  Waiver, Consent and Approval (EST-0190) 

Form 4.7  Order Limiting Time for Filing Claims (EST-0191) 

Form 4.8  Letter to Newspaper Accompanying Notice for Publication (EST-0192) 

Form 4.9  Affidavit of Service (EST-0193) 

Form 4.10  Notification Letter to Heirs (EST-0194) 

Form 4.11  Notification Letter to Specific Legatee (EST-0195) 

Form 4.12  Proof of Heirship (EST-0113) 

Form 4.13  Letter to Attesting Witness Who Will Prove Will (EST-0197) 

Form 4.14  Proof of Will (EST-0198) 

Form 4.15  Order for Formal Administration (EST-0199) 

Form 4.16  Domiciliary Letters (EST-0125) 

Form 4.17  Signature Bond in Estate of Trust Proceedings (EST-0201) 

Form 4.18  Court Approval of Signature Bond in Estate or Trust Proceedings (EST-0310) 

Form 4.19  Letters of Trust (EST-0202) 

 

■  Inventory 

 

Form 4.20  Order Appointing Appraiser(s) (EST-0203) 

Form 4.21  Letter to Appraiser(s) (EST-0204) 

Form 4.22  Consent to Serve (EST-0121):  Appointment of Resident Agent 

Form 4.23  Claim Against Estate (EST-0206) 

Form 4.24  Objection to Allowance of Claim (EST-0207) 

Form 4.25  Judgment on Claims (EST-0208) 

Form 4.26 Inventory (EST-0152) 

Form 4.27  Notice of Inventory on File (EST-0210) 

Form 4.28  Waiver of Right to Receive Inventory and Accounts:  Waiver, Consent and 

Approval (EST-0190) 

 

■  Classification and Management Rights 

 

Form 4.29  Petition for Order Approving Classification of Property (EST-0212) 

Form 4.30  Objection to Property Classification (EST-0213) 

Form 4.31  Order for Hearing on Classification of Property (EST-0214) 

Form 4.32  Order Classifying Property (EST-0215) 

Form 4.33  Petition for Declaration of Rights of Management and Control and Interest in 

Property (EST-0216) 

Form 4.34  Order Declaring Interest in Property (EST-0217) 

Form 4.35  Order Declaring Rights of Management and Control (EST-0218) 
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■  Estate and Income Taxes 

 

See infra ch. 6 

 

■  Closing the Estate 

 

Form 4.36  Estate Account (EST-0176) 

Form 4.37  Petition for Final Judgment (EST-0220) 

Form 4.38 Order and Notice for Hearing on Petition for Final Judgment (EST-0221) 

Form 4.39  Supplemental Estate Account (EST-0176) 

Form 4.40  Final Judgment (EST-0223) 

Form 4.41  Abridgment of Final Judgment (EST-0224) 

Form 4.42  Notice of Distribution to Ward (EST-0225) 

Form 4.43  Proof of Recording (EST-0226) 

Form 4.44  Order Discharging Guardian ad Litem (EST-0227) 

Form 4.45  Order Discharging Personal Representative (EST-0228) 

 

■  Conversion to Informal Administration 

 

Form 4.46  Application for Informal Administration (EST-0110) 

Form 4.47  Notice of Application to Convert to Informal Administration (EST-0230) 

Form 4.48  Order Converting Proceeding to Informal Administration (EST-0231) 

 

■ Special Administration 

 

Form 4.49  Petition for Special Administration (EST-0232) 

Form 4.50  Order Setting Time to Hear Petition for Special Administration (EST-0233) 

Form 4.51  Order for Special Administration (EST-0234) 

Form 4.52  Letters of Special Administration (EST-0235) 

Form 4.53  Petition for Discharge of Special Administrator (EST-0236) 

Form 4.54  Order Discharging Special Administrator (EST-0237) 

 

■  Allowances and Elections 

 

Form 4.55  Petition for Allowance (EST-0238) 

Form 4.56  Order for Allowance (EST-0239) 

Form 4.57  Surviving Spouse’s Selection of Personal Property (EST-0240) 

Form 4.58  Petition for Special Allowance (EST-0241) 

Form 4.59  Order for Special Allowance (EST-0242) 

Form 4.60  Petition for Spouse’s Exemption from Creditors (EST-0243) 

Form 4.61  Order for Spouse’s Exemption from Creditors (EST-0244) 

Form 4.62  Spousal Election (EST-0245) 

Form 4.63  Disclaimer of Interest (EST-0246) 

Form 4.64  Assignment of Interest (EST-0247) 

Form 4.65  Petition That Home Be Assigned to Spouse (EST-0248) 
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X. Petition for Formal Administration   
 

 

Commentary and Instructions for Form 4.1 
 

The Petition for Formal Administration initiates the probate process.  It names a personal 

representative (and trustee of a testamentary trust), requests the appointment of the named personal 

representative (and trustee), and requests a hearing to determine the decedent’s heirs.  The petition 

may be made by any interested person but is usually made by the nominated personal 

representative or, if none, by one of the decedent’s heirs. 

 

  Caution.  The will must be filed within 30 days. 

 

Contents 
 

#1  State the relationship or interest of the petitioner to the decedent. 

#2  This figure may be an estimate.  But it should be in excess of $50,000 because some judges 

may require summary procedures if the estate’s value is below $50,000.  Value only property 

solely held by the decedent at the time of death.  Do not include property over which the 

decedent had a power of appointment (MIL Section 20), life insurance payable to 

beneficiaries other than the estate (MIL Section 17), property held in joint tenancy (MIL 

Section 18), or transfers made during the decedent’s lifetime (MIL Section 19). 

#3  Check all boxes that apply.  If the decedent was a resident of a state or county hospital or 

institution, or was responsible for an outstanding obligation to the state or county for specified 

services, or if the decedent or the decedent’s spouse received long-term community support 

services, MA, long-term care services, Wisconsin chronic disease program benefits, or any of 

the other services described in Wis. Stat. § 859.07(2), send the Probate Claims Notice 

(Form 3.7) to DHS, DCF, or the Department of Corrections as appropriate and the county 

clerk.  See supra Form 3.6. 

#4  Check the appropriate boxes to indicate whether the decedent died intestate or testate and left 

a will and any codicil(s). 

#5  Interested persons include heirs, beneficiaries, named trustees, the named personal 

representative, and such additional persons as the court may order.  If an interested person is a 

minor, so state and give the minor’s date of birth.  If an interested person is an incompetent 

person or a person in military service, so state. 

#6  Enter the name of the person who will make the petition.  Any interested person may apply for 

informal administration, provided that formal administration has not commenced. 

 

Distribution 
 

Original:  File with the court (usually at same time will is filed) 

Conformed copies:  Nominated personal representative, named trustee, and firm file (may also 

go to beneficiaries) 

 

References 
 

Wis. Stat. §§ 856.07, 856.09, 879.01 
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Form 4.1  Petition for Formal Administration (EST-0186)   
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XI. Order Appointing GAL or Attorney (GF-131A), Consent to Act (GF-131B), 

and Notification Letter to Guardian ad Litem or Attorney for Person in 

Military Service   
 

 

Commentary and Instructions for Forms 4.2–4.4 
 

Every person under legal disability because of minority or incompetency or who is in military 

service must be represented at any probate proceeding by a GAL.  In most cases, the GAL must be 

an attorney.  In some cases, a parent or child of the person to be represented may serve.  See Wis. 

Stat. § 879.23.  An existing guardian for a minor’s estate may appear on a ward’s behalf, but a 

GAL will be appointed when there is no such guardian or when the interests of the guardian and 

ward conflict.  One attorney can serve as GAL for several persons, if their interests do not conflict. 

 

The court may appoint a GAL any time before the initial hearing.  It is most convenient to 

have the order (Form 4.2) prepared for the court’s signature at the same time the court would sign 

the order for the first hearing.  Be sure that the attorney to be appointed will consent to act (see 

Form 4.3). 

 

Form 4.4 is a cover letter to the GAL or attorney for person in military service, which is 

intended to provide background information and notice of the initial hearing.  The GAL or attorney 

should be reminded of the hearing the day before it is scheduled. 

 

Contents (Order Appointing GAL or Attorney) 
 

#1  Enter names of individual requiring representation and GAL or attorney. 

#2  Check the appropriate box. 

#3  Enter GAL to be appointed. 

#4  Enter whether consent to act is required. 

#5  Court will enter if petition is denied. 

 

Contents (Consent to Act) 
If the court requires the Consent to Act form to be signed by the appointed guardian ad litem or 

attorney, fill out this form. 

 

#1  Check the box and have the GAL (or attorney) sign and fill out the remaining lines on the 

form. 

#2  Conform date to date of Order Appointing GAL or Attorney. 

 

Contents (Notification Letter) 
 

#1  List each person’s name, address, relationship to decedent, and interest in the estate.  See MIL 

Section 5. 

#2  Use this paragraph if the attorney appointed has not previously consented to act. 

#3  Include if appropriate. 

#4  Enter the date and time of hearing from Form 4.5. 

#5  Some courts will allow the GAL to submit a written report in lieu of an appearance.  Check 

with the court. 
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Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, appointed attorney, ward for whom attorney 

appointed, and firm file 

 

References 
 

Wis. Stat. §§ 879.23(1), (4), 879.25 
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Form 4.2  Order Appointing Guardian ad Litem or Attorney 

(EST-0118)   
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Form 4.3  Consent to Act (EST-0187)   
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Form 4.4  Notification Letter to Guardian ad Litem or Attorney for 

Person in Military Service (EST-0188)   
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XII. Order Setting Time to Hear Petition for Administration and Deadline for 

Filing Claims   
 

 

Commentary and Instructions for Form 4.5 
 

The Order Setting Time to Hear Petition for Administration and Deadline for Filing Claims 

may be used for either testate or intestate administration.  Once a Petition for Formal 

Administration (Form 4.1) is filed requesting that (1) the personal representative be appointed and 

issued Domiciliary Letters (Form 4.16) and (2) heirs be determined, the court must set a hearing 

date for the petition.  The court will also set the date by which all creditors must file their claims 

against the estate (not less than three nor more than four months from the date of the order). 

 

The court or register in probate will enter the dates at the time the order is signed by the court.  

A conformed copy, which includes the date of hearing, the date by which creditors must file 

claims, and the date the order is signed by the judge, should be delivered or sent as a notice to 

creditors and interested persons.  The order must be published within 15 days after entry.  Wis. 

Stat. § 859.07(1).  When the names or addresses of interested persons are unknown, the notice must 

so state.  Wis. Stat. §§ 859.02 and 859.48 require that creditors be sent a copy of the notice to 

ensure that claims are cut off.  Note that the form requires mailing a copy of the order to all known 

or reasonably ascertainable creditors within 30 days before the claim’s filing date, although the 

statutes do not require it.  In a testate estate, a copy of the will should be sent with the notice to any 

residual beneficiary.  A specific beneficiary should be advised of the provisions of the will that 

contain the specific bequest. 

 

Proof of publication of the Order Setting Time to Hear Petition for Administration and 

Deadline for Filing Claims is required by statute.  Most newspapers have their own forms for this 

purpose and will complete them without your help.  If the newspaper does not offer to provide the 

form, use one such as that shown as Form 3.19, supra.  Provide the newspaper with a copy of the 

Order as well. 

 

Proof of service to interested persons and creditors should be done by preparing an Affidavit 

of Service.  See Form 4.9. 

 

Contents 
 

#1  The court will insert the date and time of the hearing.  If the time is not included, you will 

have to notify (when the time is known) all persons required to attend the hearing. 

#2  The court will insert the date (not less than three nor more than four months from the date of 

the order). 

#3  Enter the name(s) or address(es) of interested persons who are not known or reasonably 

ascertainable. 

#4  Enter the name of the newspaper designated for publication. 

 

  Note.  Conform all copies, especially the one to be used by the newspaper designated for 

publication of notice. 
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Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, known creditors and other interested persons, 

newspaper designated for publication of notice, and firm file 

 

References 
 

Wis. Stat. §§ 856.11, 859.02, 859.07, 859.48, 879.03(5), 879.07(3), 985.12 
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Form 4.5  Order Setting Time to Hear Petition for Administration 

and Deadline for Filing Claims (EST-0189)   
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XIII. Waiver, Consent and Approval   
 

 

Commentary and Instructions for Form 4.6 
 

The Waiver, Consent and Approval is used to have competent interested persons waive their 

right to service of notice and consent to the hearing of any matter without notice.  In a routine 

probate, this waiver would be used for only two types of hearings:  a hearing on a Petition for 

Formal Administration, or a hearing on a Final Account and Petition for Approval of Final 

Judgment. 

 

Generally, GALs and guardians of the estate may waive notice on behalf of themselves and 

those whom they represent.  However, an attorney or attorney-in-fact for a person in military 

service cannot waive notice on behalf of anyone he or she represents.  Therefore, in an estate in 

which the court is to hear the Petition for Formal Administration and there are persons in military 

service who are interested persons, notice must be given under Wis. Stat. § 879.05. 

 

Contents 
 

#1  Choose the appropriate clause. 

#2  Check the boxes for the inventory. 

#3  Check the appropriate box. 

#4  Enter the exact names of those interested persons who will sign the waiver. 

#5  Enter the date that the interested persons sign the waiver. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, person waiving notice, and firm file 

 

References 
 

Wis. Stat. § 879.09 
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Form 4.6  Waiver, Consent and Approval (EST-0190)   
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XIV. Order Limiting Time for Filing Claims   
 

 

Commentary and Instructions for Form 4.7 
 

If waivers are used for a Petition for Formal Administration (Form 4.1) or the Order Setting 

Time to Hear Petition for Administration and Deadline for Filing Claims, use this Form 4.7 instead 

of Form 4.5, given that there is no need for publication of the time of hearing.  The initial waivers 

are used so that an attorney can come in at any time to petition for formal administration.  Form 4.7 

must be published in the same manner as Form 4.5 and is used for both intestate and testate estates.  

Note the discussion in the commentary for Form 4.5 regarding sufficient notice to creditors. 

 

Contents 
 

#1  The court will insert the filing date, which will be three to four months from the date the judge 

signs the order unless the date falls on a Saturday, Sunday, or holiday. 

#2  Enter the name of the newspaper designated for publication. 

 

  Note.  Conform all copies, especially the one to be used by the newspaper for publishing 

notice. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, known creditors, newspaper designated for 

publication of notice, and firm file 

 

References 
 

Wis. Stat. §§ 859.01, 859.02, 859.07, 859.48, 863.23 
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Form 4.7  Order Limiting Time for Filing Claims (EST-0191)   
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XV. Letter to Newspaper Accompanying Notice for Publication   
 

 

Commentary and Instructions for Form 4.8 
 

If competent interested persons have waived their right to service of notice, Form 4.7 should 

be sent for publication.  If the right to notice has not been waived, Form 4.5 should be sent for 

publication.  The letter reproduced at Form 4.8 may accompany either form. 

 

Before the initial hearing, ask the publisher to certify that the notice has been published.  See 

supra Form 3.19. 
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Form 4.8  Letter to Newspaper Accompanying Notice for 

Publication (EST-0192)   
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XVI. Affidavit of Service (EST-0193)   
 

 

Commentary and Instructions for Form 4.9 
 

When waiver is not used, notice to interested persons is required, and when notice is given by 

mail, the person who deposits the notice in the mailbox must sign an Affidavit of Service stating 

when, where, and to whom these documents were mailed.  The notice should be mailed at least 

20 days before the hearing is scheduled. 

 

Contents 
 

#1  Enter the name of the person who deposited the notice in the mailbox.  This person is the 

affiant, who swears that the notice was mailed on a particular date and in a particular 

municipality and to whom he or she mailed it.  (Although not required by statute, you may 

also want to send a copy of the Petition for Formal Administration (Form 4.1).) 

#2  Enter the address of the person signing the affidavit (may be law office address). 

#3  Enter the date that the notice was mailed. 

#4  Describe the documents constituting notice that were mailed to the persons listed in the 

affidavit (e.g., Last Will of the Decedent, dated       (Date)      , Order Setting Time to Hear 

Petition for Administration and Deadline for Filing Claims, etc.). 

#5  Check the appropriate box.  Usually, copies of the documents sent to interested persons as 

notice of a particular hearing or proceeding would be on file with the court, and thus the 

clause “a copy of which is attached” would not usually be used.  If one or more of the 

documents have not been filed with the court, attach to the Affidavit of Service copies of the 

documents sent as notice. 

#6  In many counties, the surviving spouse would be appointed GAL for his or her minor 

children.  It would therefore be appropriate to note this.  See Wis. Stat. § 879.23(4), (5). 

#7  Notarize the affiant’s signature, and make sure that the date of notarization is on or after the 

date that notice was mailed.  The person cannot swear that he or she has mailed something 

before the person has done so. 

 

Distribution 
 

Original:  File with the court 

Copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. § 879.07(1) 
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Form 4.9  Affidavit of Service (EST-0193)   
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XVII. Notification Letter to Heirs   
 

 

Commentary and Instructions for Form 4.10 
 

This is a cover letter to heirs who are entitled to receive a copy of the will and notice of the 

initial hearing.  If the person receiving this letter is in military service, include the second 

paragraph.  If an heir is a minor or incompetent person, revise the letter and send it to his or her 

guardian.  As with other cover letters to interested persons, send this letter by first-class mail, 

enclosing a copy of the will and Order Setting Time to Hear Petition for Administration and 

Deadline for Filing Claims (Form 4.5). 

 

Contents 
 

#1  Insert the date of the hearing.  See Form 4.5. 

#2  Add this sentence if appropriate. 

 

References 
 

Wis. Stat. § 856.11 
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Form 4.10  Notification Letter to Heirs (EST-0194)   
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XVIII. Notification Letter to Specific Legatee   
 

 

Commentary and Instructions for Form 4.11 
 

This letter applies solely to specific beneficiaries.  The notice to specific beneficiaries must 

include only the nature and amount of the devise or bequest, rather than a copy of the entire will. 

 

Contents 
 

#1  Insert paragraph in will describing bequest (e.g., “FOUR:  I bequeath the sum of Five 

Thousand Dollars ($5,000) to Gene General of Madison, Wisconsin.”) 

#2  Insert the date of the hearing.  See Form 4.5. 

 

References 
 

Wis. Stat. § 856.11 
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Form 4.11  Notification Letter to Specific Legatee (EST-0195)   
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XIX. Proof of Heirship   
 

 

Commentary and Instructions for Form 4.12 
 

During the initial hearing for both testate and intestate estates, the court will hear testimony to 

determine the decedent’s heirs.  Ordinarily, some close relative, such as the surviving spouse, will 

give this testimony.  The attorney should review the witness’s testimony before the hearing.  

Although the facts necessary to complete this form can be found in the MIL, the questions should 

be discussed with the witness before the court appearance. 

 

The form shown here is the same as the form used in informal administration.  In formal 

probates, this form must be sworn to before the judge or circuit court commissioner, whereas in 

informal probates, it may be sworn to before the circuit court commissioner, probate registrar, or a 

notary public. 

 

Contents 
 

#1  Answer only relevant questions.  Relevant questions are those that must be answered to 

determine those heirs who would take in the estate if it was intestate.  Designate irrelevant 

questions by writing in the answer space “not relevant.” 

#2  Proof of heirship can be made by anyone having knowledge of the facts.  The witness need 

not be related to the decedent. 

#3  Conform the date to the date of the initial hearing. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative (optional) and firm file 

 

References 
 

Wis. Stat. §§ 852.01, 852.03, 863.23, 854.03 
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Form 4.12  Proof of Heirship (EST-0113)   
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XX. Proof of Will and Letter to Attesting Witness Who Will Prove Will   
 

 

Commentary and Instructions for Forms 4.13–4.14 
 

Most courts do not require a will to be proved if it is uncontested and contains an attestation 

clause showing compliance with Wis. Stat. § 853.03 or Wis. Stat. § 853.05.  In addition, for 

decedents who have died on January 1, 1999, or later, Wis. Stat. § 853.04 provides methods to self-

prove a will.  When the will must be proved, however, one witness to the execution of the will is 

placed under oath at the initial hearing and questioned concerning the formalities of the will’s 

signing and the competence of the testator.  Form 4.14 (the Proof of Will) is a written summary of 

the testimony taken at the hearing and must be signed in the presence of the judge, usually at the 

initial hearing. 

 

Form 4.13 is a letter to the witness who will prove the will.  The letter should inform the 

witness of the date and time of hearing and the nature of the testimony he or she will be required to 

give in court.  Consult the Procedural Guide to Initial Hearing, which follows the Outline of 

Formal Probate Procedures. 

 

  Note.  Amendments to Wis. Stat. § 853.03 have greatly reduced the formalities required to 

execute a will. 

 

Contents (Letter to Attesting Witness) 
 

#1  Modify the letter as appropriate, especially if the attorney wishes to meet with the witness 

before entering the hearing room. 

 

Contents (Proof of Will) 
 

#1  Check the appropriate box.  Note that a valid will needs two witnesses, but there may be more.  

Only one witness must testify. 

#2  The judge will enter the date. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, witness, and firm file 

 

References 
 

Wis. Stat. §§ 853.03, 853.04, 856.13, 856.15 
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Form 4.13  Letter to Attesting Witness Who Will Prove Will 

(EST-0197)   
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Form 4.14  Proof of Will (EST-0198)   
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XXI. Order for Formal Administration   
 

 

Commentary and Instructions for Form 4.15 
 

After testimony has been taken to prove the will or if the court is satisfied that the will was 

correctly executed and not made under infirmity or duress, the court will issue this order admitting 

the will to probate.  The order also directs that Domiciliary Letters (Form 4.16) be issued to the 

personal representative, giving that person official authority to conduct the probate. 

 

If the court is satisfied that (1) the decedent died leaving no will (intestate) and (2) notice 

either has been given to or waived in writing by all persons entitled to notice, the court will issue 

this order for formal administration of the estate.  The order also directs that Domiciliary Letters be 

issued to the personal representative, giving that person authority to conduct the probate. 

 

Contents 
 

#1  Check the appropriate box. 

#2  Check the appropriate box(es) to indicate whether the decedent died testate or intestate.  

Provide the month, day, and year for any dated document. 

#3  Check the appropriate box. 

#4  Assume that no bond is required of the personal representative.  If bond is required, check 

with the register in probate to ascertain whether the amount proposed is sufficient.  You might 

not know the amount until the hearing because the court is not bound to a waiver of bond in 

the will. 

#5  Letters of Trust are issued only to a testamentary trustee, that is, when a trust is created by the 

will.  No bond is ever required of a corporate trustee.  Enter “NA” if there is no testamentary 

trust. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative (optional) and firm file 

 

References 
 

Wis. Stat. §§ 856.19, 856.21, 856.25 
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Form 4.15  Order for Formal Administration (EST-0199)   
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XXII. Domiciliary Letters   
 

 

Commentary and Instructions for Form 4.16 
 

Domiciliary Letters give the personal representative official authority to act.  Upon issuance 

of these letters, title to the decedent’s probate assets vests in the personal representative and, unless 

restricted by the provisions of the decedent’s will, the personal representative has all the powers 

granted that office by statute. 

 

Additional certified copies of the Domiciliary Letters may be obtained from the register in 

probate at any time during administration upon payment of the required certification fee.  If the 

copies are to be mailed by the register in probate, include a postage-paid envelope. 

 

Distribution 
 

Original:  Probate registrar 

Conformed copies:  Firm file and certified copies to use for release of bank accounts, transfer of 

securities, etc. 

 

References 
 

Wis. Stat. §§ 865.08, 860.01, 860.11 
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Form 4.16  Domiciliary Letters (EST-0125)   
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XXIII. Signature Bond in Estate or Trust Proceedings and Court Approval of 

Signature Bond in Estate or Trust Proceedings   
 

 

Commentary and Instructions for Forms 4.17–4.18 
 

The information on the Signature Bond must conform with the Order for Formal 

Administration (Form 4.15) as to the necessity and amount of bond.  Generally, the personal 

representative’s bond must cover the value of personal property that will come into his or her 

control. 

 

If the court approves, individual sureties can be used instead of the corporate surety, but 

individuals must own property, in the county, of sufficient value to cover the amount of the bond.  

Corporate sureties qualified in Wisconsin need not sign the bond’s affidavit.  Corporate fiduciaries 

that are also the personal representative are not required to post bond if they have complied with 

the statutory fiduciary requirements.  If the personal representative causes a loss to the estate by 

something he or she does or fails to do, the sureties can be required to reimburse the estate for the 

amount of the loss. 

 

  Note.  Most corporate sureties have their own form of bond that is acceptable and can be 

used in lieu of this form. 

 

Contents (Signature Bond in Estate or Trust Proceedings) 
 

#1  Enter the personal representative’s name. 

#2  Enter the names of either the bonding company or the two real estate owners who will be the 

sureties. 

#3  Conform to the amount set by the court in Form 4.15. 

#4  Check the appropriate box. 

#5  Provide signature of the personal representative. 

#6  Enter the names of witnesses to the signatures. 

#7  Enter the county or counties in which the individual sureties reside. 

#8  Individual sureties should sign the bond and provide their addresses. 

#9  Enter the current date. 

 

Contents (Court Approval of Signature Bond in Estate or Trust Proceedings) 
 

#1  Enter the date on which court approves the bond (usually, the date of the initial hearing). 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, trustee, if any, surety company, if any, and firm file 

 

References 
 

Wis. Stat. §§ 856.25, 878.01 
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Form 4.17  Signature Bond in Estate or Trust Proceedings (EST-0201)   
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Form 4.18  Court Approval of Signature Bond in Estate or Trust 

Proceedings (EST-0310)   
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XXIV. Letters of Trust   
 

 

Commentary and Instructions for Form 4.19 
 

A testamentary trust (one created by will) could remain under the court’s continuing 

supervision if ordered by the court.  Before commencing his or her duties, the trustee must secure 

the court’s authority.  This authority is extended by issuing Letters of Trust.  Persons holding assets 

to be transferred to the trust might require the trustee to show certified copies of the Letters of 

Trust before they transfer their assets. 

 

Contents 
 

#1  Identify the trust. 

 

Distribution 
 

Original:  File with the court 

Certified copies:  For personal representative to use for release/close of bank accounts, 

securities, etc. (obtain from court as needed) 

Conformed copies:  Firm file 

 

References 
 

Wis. Stat. § 856.29 
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Form 4.19  Letters of Trust (EST-0202)   
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XXV. Order Appointing Appraiser(s)   
 

 

Commentary and Instructions for Form 4.20 
 

Some estate assets (e.g., bank accounts and homesteads) can be valued without a professional 

appraisal.  A few estates may consist solely of these assets and thus do not require appraisers.  If 

appraisers are necessary to value an estate’s assets, contact the appraisers before their appointment 

to get their approval to serve.  Consult with the register in probate before drafting the Order 

Appointing Appraiser(s).  Although the statutes no longer require two appraisers, several 

specialized appraisers may be necessary (for instance, one to value art and one to value livestock). 

 

Contents 
 

#1  Check with the probate court to determine whether appraisers will be necessary and, if so, the 

identities of the appraisers to be appointed.  Contact the appraisers before their appointment to 

get their approval to serve. 

#2  If a specialized appraiser is appointed, strike through the word “property” and insert the asset 

to be appraised (e.g., “stamp collection”). 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, one to each appraiser, and firm file 

 

References 
 

Wis. Stat. § 858.13 
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Form 4.20  Order Appointing Appraiser(s) (EST-0203)   
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XXVI. Letter to Appraiser(s)   
 

 

Commentary and Instructions for Form 4.21 
 

Certain inventory items must be appraised by independent appraiser(s) before the Inventory 

(Form 4.26) can be filed.  This cover letter instructs the appraiser(s) to arrange a convenient time 

and place to view the property, preferably in the presence of the attorney and personal 

representative.  Although the appraiser(s) will not actually sign the Inventory, a signed copy of the 

appraisal can be attached to the Inventory to verify property values. 

 

References 
 

Wis. Stat. § 858.13 

 

Distribution 
 

Original:  Appraiser 

Copies:  Firm file, personal representative 
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Form 4.21  Letter to Appraiser(s) (EST-0204)   
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XXVII. Consent to Serve:  Appointment of Resident Agent   
 

 

Commentary and Instructions for Form 4.22 
 

Whenever an out-of-state resident is appointed personal representative in formal probate 

proceedings, a Wisconsin resident must be named as agent for service of process.  Some counties 

prefer that the register in probate or probate registrar be named.  This form can be used for this 

purpose.  Other counties prefer that the attorney for the estate be named. 

 

Contents 
 

#1  Check appropriate box. 

#2  Check box if applicable and enter the name of the proposed agent.  Some probate registrars 

may require that they be named resident agent. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, firm file, and agent if other than probate court 

officer or attorney for the estate 

 

References 
 

Wis. Stat. § 856.23(1)(d) 
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Form 4.22  Consent to Serve (EST-0121):  Appointment of Resident 

Agent   
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XXVIII. Claim Against Estate   
 

 

Commentary and Instructions for Form 4.23 
 

Claims for any amounts owed to a creditor must be filed with the court by the claims deadline 

set by the court if the creditor has been given appropriate notice.  If the claim is also mailed to or 

served upon the personal representative or attorney for the estate, the time to object to the claim is 

limited to 60 days after such notice, which can be before the claims-filing deadline.  If the claim is 

simply filed with the court, objection can be made at any time before entry of judgment on the 

claim.  Thus, better practice is to mail or serve the claim in addition to filing it. 

 

The current filing fee is $3 per claim. 

 

Contents 
 

#1  Enter the claimants’ names and addresses. 

#2  Describe the nature of the claim, the date the property was sold or date(s) services were 

rendered, and the amount of the claim. 

#3  Check the appropriate box. 

#4  Enter the amount of the claim and check the appropriate box. 

#5  Provide an explanation of partial payments or offsets; otherwise, insert “None.” 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative and firm file 

 

References 
 

Wis. Stat. ch. 859 
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Form 4.23  Claim Against Estate (EST-0206)   
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XXIX. Objection to Allowance of Claim   
 

 

Commentary and Instructions for Form 4.24 
 

If a claim has been filed with the court, but not mailed to or served on the personal 

representative or the attorney for the estate, an objection to the claim may be made at any time 

before entry of judgment on the claim. If the claim has been mailed to or served on the personal 

representative or attorney for the estate, then any objection must be made within 60 days after such 

mailing or service.  File the objection to the claim with the court and mail or serve a copy on the 

claimant.  If the objection is mailed, file an Affidavit of Service (Form 4.9) with the court.  If the 

objection is served, file an affidavit of service. 

 

Some courts routinely schedule a hearing to resolve a claim, while others expect the attorneys 

to obtain a hearing date and send notices of the hearing to the claimant.  When a claim is disputed, 

the initial hearing is often a pretrial conference.  Sometimes the court will then require formal 

pleadings like those used in a collection action and will set deadlines for any discovery the parties 

indicate will be necessary. 

 

Contents 
 

#1  State the reason for objecting to the claim (e.g., “She believes the amount of the claim has 

been paid or will be paid by the decedent’s insurer or by Medicare.”). 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Claimant, personal representative, and firm file 

 

References 
 

Wis. Stat. § 859.33 
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Form 4.24  Objection to Allowance of Claim (EST-0207)   
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XXX. Judgment on Claims   
 

 

Commentary and Instructions for Form 4.25 
 

After the deadline for filing claims set by the court has expired and if there are no objections 

to any claims, prepare the Judgment on Claims.  If no claims have been filed, check the appropriate 

box.  It is not unusual for the personal representative to pay undisputed debts or claims in advance 

of court approval.  But there is some risk of disallowance, and thus some potential personal 

liability.  If a claimant is not given notice, see Wis. Stat. § 859.48 for filing, notice, and payment 

procedures. 

 

Although not required, give all creditors notice of entry of judgment in any situation other 

than making payment in full. 

 

Check with the register in probate to find out under what circumstances the Judgment on 

Claims is required in a particular county. 

 

After a claim has been paid, the creditor should be required to execute a receipt for payment 

and release the personal representative from any further liability.  See Form 3.37, supra, for 

information on preparing the Estate Receipt. 

 

Contents 
 

#1  Check the appropriate box. 

#2  Enter the claimant’s name, the amount of the claim, and the decision on the claim.  If the 

claim is allowed, then insert in the “Decision on Claim” column the language “Allowed in 

Full.”  If there has been an adjustment of the claim by compromise, court order, or failure of 

the claimant to contest an objection, then insert the dollar amount of the claim that has been 

allowed or the word “Disallowed,” whatever the case may be. 

#3  Check with the register in probate or judge to determine the general rule for the time in which 

to pay claims after judgment has been rendered. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, creditors (optional), and firm file 

 

References 
 

Wis. Stat. §§ 859.01, 859.37, 859.48, 863.41, 865.21 
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Form 4.25  Judgment on Claims (EST-0208)   
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XXXI. Inventory

Commentary and Instructions for Form 4.26 

The Inventory lists all property subject to administration that was owned by the decedent, as 

valued at the date of the decedent’s death.  The personal representative must verify that the 

Inventory includes all such property.  The Inventory must be exhibited to the probate registrar, but 

need not be filed.  The Master Information List:  Property Passing Through Probate Estate provides 

an orderly way of collecting information on assets and values.  MIL Schedules 11–16 can be 

attached to the Inventory.  See supra ch. 1. 

The informal probate statutes require furnishing a copy of the Inventory to all interested 

persons.  In some counties the court may allow the formal probate proceeding of Notice of 

Inventory on File to be used (the personal representative sends a notice that the Inventory is on file 

and that a copy of the Inventory will be sent on request).  See Form 4.27.  Although not specifically 

required by statute, an Affidavit of Mailing is often prepared and filed when the Inventory or the 

notice is sent to the interested persons.  See Form 4.9 for an example of how to prepare the 

Affidavit of Service. 

Form 3.41, supra, illustrates how an inventory, attachments, and summary of schedules would 

be prepared using the Fact Pattern of the Hart Estate found in chapter 6, infra. 

Distribution 

Original:  File with the court 

Conformed copies: All interested parties and firm file 

References 

Wis. Stat. §§ 862.09, 862.11, 879.26, ch. 858 
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Form 4.26  Inventory (EST-0152)   
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XXXII. Notice of Inventory on File   
 

 

Commentary and Instructions for Form 4.27 
 

Within five days after filing the Inventory, the personal representative must notify all 

interested persons, other than those who receive only a specific bequest, that the Inventory is on 

file and that they may request a copy or a summary of the Inventory.  This requirement may be 

waived by use of the Waiver of Right to Receive Inventory and Accounts:  Waiver, Consent and 

Approval (Form 4.28). 

 

Prepare an Affidavit of Service (Form 4.9) to file with this notice.  Decide whether a copy of 

the Inventory will be mailed to all interested parties, and prepare the affidavit accordingly. 

 

 Contents 
 

#1  Enter the date the Inventory was filed. 

#2  Enter the date the notice is signed by the personal representative. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, all interested parties entitled, and firm file 

 

References 
 

Wis. Stat. § 858.03 
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Form 4.27  Notice of Inventory on File (EST-0210)   
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XXXIII. Waiver of Right to Receive Inventory and Accounts:  Waiver, Consent 

and Approval   
 

 

Commentary and Instructions for Form 4.28 
 

The Waiver, Consent and Approval is used to have competent interested persons waive their 

right to service of notice and consent to the hearing of any matter without notice.  It can be used to 

obtain consent of the beneficiaries to the inventory. 

 

Generally, GALs and guardians of the estate may waive notice on behalf of themselves and 

those whom they represent.  However, an attorney or attorney-in-fact for a person in military 

service cannot waive notice on behalf of anyone whom he or she represents.  Therefore, in an estate 

in which the court is to hear the Petition for Formal Administration and there are persons in 

military service who are interested persons, notice must be given under Wis. Stat. § 879.05. 

 

Contents 
 

#1  Choose the appropriate clause. 

#2  Check the boxes for the inventory. 

#3  Check the appropriate box. 

#4  Enter the exact names of those interested persons who will sign the waiver. 

#5  Enter the date the interested persons sign the waiver. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, person waiving notice, and firm file 

 

References 
 

Wis. Stat. § 879.09 
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Form 4.28  Waiver of Right to Receive Inventory and Accounts:  

Waiver, Consent and Approval (EST-0190)   
 
 
 

 



  CHAPTER 4 

 

 

4-94 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

XXXIV. Petition for Order Approving Classification of Property, Objection to 

Property Classification, Order for Hearing, and Order Classifying 

Property   
 

 

Commentary and Instructions for Forms 4.29–4.32 
 

Although the Petition for Approval of Final Account and Final Judgment (Form 4.40) contains 

a general petition for classification of assets, at times the court will have to determine property 

classification to resolve a dispute between interested parties or between the personal representative 

and the Wisconsin Department of Revenue. 

 

Form 4.29 (Petition for Order Approving Classification of Property) is used by the personal 

representative to obtain an order approving the classification of property set forth in the Inventory 

(Form 4.26).  Form 4.30 (Objection to Property Classification) is used by a beneficiary who 

disagrees with the classification used by the personal representative in preparing the Inventory. 

 

The court normally orders a hearing to determine the classification of property (Form 4.31).  

A Waiver, Consent and Approval (Form 4.6) can be used if all interested persons approve the 

Order Classifying Property (Form 4.32) and are willing to waive notice.  Following the hearing, the 

court may ask the attorney for the prevailing party to prepare the appropriate order. 

 

Contents (Petition for Order Approving Classification of Property) 
 

#1  Enter the date the Domiciliary Letters were issued. 

#2  Enter the date the Inventory was filed. 

#3  Choose appropriate alternative(s). 

#4  Enter the number of the disputed item from the Inventory. 

#5  Enter the names of all persons who would be affected by the classification. 

 

Contents (Objection to Property Classification) 
 

#1  Enter the name of the beneficiary who is making the objection. 

#2  State the beneficiary’s interest (e.g., specific beneficiary, general beneficiary). 

#3  Enter the item number from the Inventory whose classification is in dispute. 

#4  List the item (e.g., “Fishing equipment ($200)”) and its classification (e.g., “Decedent’s 

individual property”). 

#5  You may wish to include a statement clarifying the issue for the court.  For example, the 

following statement might appear in the sample form:  “The decedent purchased the fishing 

equipment on December 29, 1985, and never used it.  He also purchased identical equipment 

on July 1, 1986, which he gave the petitioner as a gift.” 

#6  Enter the names of all persons who would be affected by the classification. 

 

Contents (Order for Hearing on Classification of Property) 
 

#1  Choose the applicable language. 

#2  The court will insert the time and date of hearing. 
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Contents (Order Classifying Property) 
 

#1  List the assets (e.g., “Fishing equipment valued at $200”). 

#2  Use this phrase only if property is found to be the surviving spouse’s separate property. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Interested persons, personal representative, and firm file 

 

References 
 

Wis. Stat. §§ 858.01, 858.09, 857.01, 879.03 
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Form 4.29  Petition for Order Approving Classification of Property 

(EST-0212)   
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Form 4.30  Objection to Property Classification (EST-0213)   
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Form 4.31  Order for Hearing on Classification of Property 

(EST-0214)   
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Form 4.32  Order Classifying Property (EST-0215)   
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XXXV. Petition and Orders for Rights of Management and Control   
 

 

Commentary and Instructions for Forms 4.33–4.35 
 

The classification of marital property creates the possibility of a dispute between the personal 

representative and the surviving spouse.  The personal representative has the same rights under 

Wis. Stat. ch. 766 as the decedent had.  The personal representative has a duty under Wis. Stat. 

§ 857.03 to collect, inventory, and possess the decedent’s property and may have to bring a petition 

to force the spouse’s cooperation.  See chapter 2, supra, for a summary of the types of conflicts that 

may arise between the personal representative’s duties and the surviving spouse’s interests. 

 

Form 4.33 is a sample petition.  Form 4.34 is a sample order for declaration of interest, and 

Form 4.35 is a sample order declaring rights of management and control. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, surviving spouse, and firm file 

 

References 
 

Wis. Stat. § 857.01 
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Form 4.33  Petition for Declaration of Rights of Management and 

Control and Interest in Property (EST-0216)   
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Form 4.34  Order Declaring Interest in Property (EST-0217)   
 
 
 
 
 

 



FORMAL PROBATE AND SPECIAL ADMINISTRATION 

 

 

© June 2021, State Bar of Wisconsin  4-107 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

 
 



  CHAPTER 4 

 

 

4-108 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

Form 4.35  Order Declaring Rights of Management and Control 

(EST-0218)   
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XXXVI. Estate Account and Petition for Final Judgment   
 

 

Commentary and Instructions for Forms 4.36–4.37 
 

In formal probate, the Estate Account and the Petition for Final Judgment are not prepared 

until after the federal estate tax return is filed, all claims have been paid, and all receipts have been 

filed with the court.  The attorney should maintain regular communication with the personal 

representative to keep track of receipts and disbursements. 

 

See Form 3.65, supra, for sample attachments and schedules to the Estate Account. 

 

Contents (Final Account) 
 

#1 If a federal estate tax return was filed, the closing date must be set after the date the estate tax 

closing letter was received.  The closing date should occur when the estate can be readily 

closed pending payment of such items as attorney and personal representative’s fees, and 

distributions to residuary beneficiaries. 

#2  Interested persons are only those beneficiaries of the estate (or the GAL if the beneficiary is a 

minor or incompetent person or the attorney if the beneficiary is a person in military service) 

who have not received their entire distribution from the estate.  If the entire disbursement has 

been made and that has been recorded as a disbursement on this form, the beneficiary has 

ceased to be an interested person.  However, if a beneficiary receives a specific bequest and is 

also a remainderman of the estate, he or she remains an interested person for purposes of the 

Estate Account. 

#3  The value of inventoried assets should be the value of property subject to administration as set 

forth on the Inventory (Form 4.26).  Mortgages and liens on such property will be listed when 

paid under the debts schedule.  See MIL Section 16.  Accrued items from the Inventory (for 

example, interest and dividends) may be subtracted on the Estate Account.  This can be done 

on inventoried assets or Estate Account Schedule A and shown as a negative figure. 

#4  List the totals from the attached schedules. 

#5  Attorney fees should be negotiated with the personal representative, making allowances for 

any special work required by the estate.  The court must approve the amount of the attorney 

fees before the personal representative disburses the final amount.  See MIL Section 36. 

#6  Under Wis. Stat. § 857.05, the personal representative’s fee  is to be computed at two percent 

of the net inventory value of property subject to administration, plus any net corpus gains in 

the estate proceeding.  The court may allow the personal representative additional sums in 

cases of unusual difficulty or extraordinary services.  The court must approve the amount of 

the commission before the personal representative may disburse the final amount. 

#7  If a GAL or attorney for a person in military service was appointed, ask the GAL or attorney 

to submit a bill for services rendered to the estate.  The court must approve the amount 

requested. 

#8  Attach the appropriate schedules.  Items specifically bequeathed that remain undistributed 

appear on Schedule O.  The Final Schedule should be Schedule O, which summarizes the 

proposed distribution of the residue of the estate.  See MIL Section 37.  If necessary, break out 

totals between income and principal.  The front page of the Final Account includes a 

recapitulation of the schedule totals, which should be filled out. 

#9  The personal representative’s signature on the Estate Account should be dated and notarized; 

the date must be after the closing date of the Estate Account. 
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Contents (Petition for Final Judgment) 
 

#1  See Item #1 in the final Estate Account, supra. 

#2  The personal representative’s signature on the petition should be dated and notarized; the date 

must be after the closing date of the petition. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, one each to all interested persons, one with final 

income tax return (Wis. Dep’t of Revenue), and firm file 

 

References 
 

Wis. Stat. ch. 862 
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Form 4.36  Estate Account (EST-0176)   
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Form 4.37  Petition for Final Judgment (EST-0220)   
 
 
 

 



FORMAL PROBATE AND SPECIAL ADMINISTRATION 

 

 

© June 2021, State Bar of Wisconsin  4-115 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

 



  CHAPTER 4 

 

 

4-116 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

XXXVII. Order and Notice for Hearing on Petition for Final Judgment   
 

 

Commentary and Instructions for Form 4.38 
 

If the estate’s administration has been proceeding on notice rather than on waiver, the court 

must hold a hearing on the Estate Account.  Some counties will require the hearing even if the 

administration has been proceeding on waiver. 

 

Normally, publication of the Order and Notice for Hearing on Petition for Final Judgment is 

not required, but notice must be mailed to all interested persons, including creditors whose claims 

remain outstanding, and an Affidavit of Service must be filed with the court.  See Form 4.9 for 

instructions on preparing the affidavit.  If publication is required, a conformed copy of the Order 

and Notice for Hearing on Petition for Final Judgment, including the date of the hearing and the 

date of the judge’s signature of the order, should be delivered or sent to the newspaper publisher 

that will publish the order as a notice to interested persons.  The order must be published within 

15 days after entry. 

 

Contents 
 

#1  The court will insert the date and time of hearing.  If the time is not included, you will have to 

notify (when the time is known) all persons required to attend the hearing. 

#2  Check Item 3 or 4, if applicable. 

#3  Enter the name of the newspaper designated for publication (this should be the same one used 

to publish the order for the initial hearing). 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, newspaper designated for publication, interested 

persons (unless waived), and firm file 

 

References 
 

Wis. Stat. §§ 879.05, 879.07 
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Form 4.38  Order and Notice for Hearing on Petition for Final 

Judgment (EST-0221)   
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XXXVIII. Supplemental Estate Account   
 

 

Commentary and Instructions for Form 4.39 
 

Often the personal representative will collect additional estate income between the time the 

Final Account is prepared and the time the Final Judgment (Form 4.40) is entered.  Sometimes 

there are additional expenses.  The Supplemental Estate Account is used to record the additional 

income and expenses.  Unless the items are unusually large, the court will not require evidence that 

the Supplemental Estate Account has been sent to interested persons. 

 

Contents 
 

#1  Use Estate Account (Form 4.36), and check the box for “Supplemental.” 

#2  Enter the date of the Estate Account (Form 4.36). 

#3  Enter the date the form is being signed (usually, the date of the Final Judgment). 

#4  Enter the receipts balancing total from the Estate Account. 

#5  Enter new data for the income and expense items as appropriate. 

#6  Enter the total disbursement from the Estate Account. 

#7  This data should be the same as that recorded on the Estate Account. 

#8  Include revised distribution schedules. 

#9  Date and notarize the personal representative’s signature.  The date should normally be the 

date the Final Judgment is entered. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, one each to all interested persons, and firm file 

 

References 
 

Wis. Stat. ch. 862 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


  CHAPTER 4 

 

 

4-120 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

Form 4.39  Supplemental Estate Account (EST-0176)   
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XXXIX. Final Judgment   
 

 

Commentary and Instructions for Form 4.40 
 

The Final Judgment reflects information contained in the Final Account (Form 4.36) and 

indicates the remaining distributions to be made to close the estate.  Present the Final Judgment to 

the court at the same time as the Estate Account is approved.  Record either the Final Judgment or 

the Abridgment of Final Judgment (Form 4.41) when there is real estate or a secured interest in real 

estate. 

 

Contents 
 

#1  Complete Item 1a if the decedent was domiciled in Wisconsin.  Complete Item 1b if the 

decedent was domiciled in another state but owned real property in Wisconsin. 

#2  Check the appropriate box; if the decedent left a will, enter the date of the will and any 

codicils. 

#3  List the heirs at law (consult MIL Section 5).  Refer to the Proof of Heirship (Form 4.12), and 

be certain that the heirs and not the beneficiaries are listed. 

#4  Check the appropriate box(es) if you want to use a Final Judgment to terminate any of the 

interests indicated. 

#5  Provide information as appropriate. 

#6  If applicable, provide information.  For example, this item will apply in an intestate estate 

with more than one beneficiary. 

#7  See MIL Section 37.  List property according to categories.  Give the legal description of real 

estate, describe interest and security in secured interests in real estate, and so on. 

#8  Check Items 3, 4, or 5 as applicable. 

#9  List the property to be distributed to each beneficiary with its value as listed, for example: 

Ruth Hart: 1000 shares ABC Corp. common stock $10,000 

Cash: $9,500 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Record with register of deeds in county where real property or secured 

interest in real property located (only if not recording an Abridgment of 

Final Judgment), personal representative, and firm file 

 

References 
 

Wis. Stat. § 863.27 
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Form 4.40  Final Judgment (EST-0223)   
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XL. Abridgment of Final Judgment   
 

 

Commentary and Instructions for Form 4.41 
 

An Abridgment of Final Judgment may be prepared at the same time as the Final Judgment, 

but it is signed only after the court signs the Final Judgment.  When there is real property or when 

secured interests in real property are being transferred from the estate, the instrument denoting the 

transfer must be recorded.  To avoid recording the entire final judgment, consider recording only 

the Abridgment of Final Judgment. 

 

Contents 
 

#1  If an interest in real estate is being transferred and the Abridgment of Judgment will be 

recorded, include the name and address of the person to whom the register of deeds should 

return the abridgment. 

#2  Obtain the parcel identification number from the most recent real estate tax bill (necessary 

only if an interest in real estate is being transferred). 

#3  Refer to the Final Judgment (Form 4.40) (Item #10 under Contents). 

#4  Refer to the Final Judgment (Form 4.40).  List only real property and secured interests in real 

property and the names of the distributees of these items of property. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Record with register of deeds in county where real property or secured 

interest in real property located, personal representative, and firm file 

 

References 
 

Wis. Stat. § 863.29 
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Form 4.41  Abridgment of Final Judgment (EST-0224)   
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XLI. Notice of Distribution to Ward   
 

 

Commentary and Instructions for Form 4.42 
 

Use these forms when a guardian of the estate has been appointed.  As distinguished from a 

GAL, the guardian of the estate looks after a minor or incompetent person’s interest in the estate.  

The guardianship of the estate proceeds separately from the estate proceedings, and the guardian of 

the estate is required to post bond. 

 

Note that guardianship may be in a different county from the estate.  If this is true, send two 

copies of the notice to the guardianship court.  The court will certify both copies, keeping one in 

the guardianship file and returning one to the court that is handling the estate. 

 

Any distribution made to any beneficiary should be accompanied by a receipt signed by the 

beneficiary.  Receipts accounting for all distributions from the estate must be filed with the court in 

order to discharge the personal representative.  See Forms 3.66 and 3.67 for sample receipt forms. 

 

When preparing the receipt, enter the appropriate description, for example:  “specific bequest 

pursuant to the decedent’s Last Will”; “partial residuary distribution pursuant to the decedent’s 

Last Will”; “remainder of residuary distribution pursuant to the decedent’s Last Will”; or 

“residuary distribution pursuant to the decedent’s Last Will.”  If the distribution is a partial 

distribution, add the words “to the extent of such distribution only” to the text. 

 

Contents 
 

#1  Specify the county court that appointed the guardian of the ward’s estate (e.g., “Circuit”). 

#2  Enter the name of the guardian of the ward’s estate. 

#3  Enter the name of the minor or incompetent person (i.e., the ward). 

#4  Describe the property comprising the distributive share of the estate to be received by the 

ward and enter the value of such property.  See the will if the distribution is in advance of 

final judgment, or see the Final Judgment (Form 4.40). 

#5  Enter the date. 

 

Distribution 
 

Original:  Send two copies to personal representative (copy returned should be filed 

with the court) 

Conformed copies:  Personal representative, guardian of ward, and firm file 

 

References 
 

Wis. Stat. §§ 863.41, 863.43, 863.45 
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Form 4.42  Notice of Distribution to Ward (EST-0225)   
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XLII. Proof of Recording   
 

 

Commentary and Instructions for Form 4.43 
 

After recording the Final Judgment (Form 4.40) (or Abridgment (Form 4.41)), a Proof of 

Recording must be filed with the court for each county in which the estate’s real property is 

located. 

 

  Note.  In lieu of the Proof of Recording, some courts will accept a copy of the recorded 

document with recording information in it. 

 

Contents 
 

#1  Insert the name of the county in which the document was recorded. 

 

Distribution 
 

Original:  File with the court 

Conformed copy:  Firm file 

 

References 
 

Wis. Stat. § 863.29 
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Form 4.43  Proof of Recording (EST-0226)   
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XLIII. Order Discharging Guardian ad Litem   
 

 

Commentary and Instructions for Form 4.44 
 

Generally, the GAL is discharged as soon as is practical after the need for his or her service 

ends.  For example, a minor heir may require representation only until paid in an early distribution.  

Confirm the status of minor or incompetent interested persons with the attorney periodically during 

probate.  A discharge is not ordinarily necessary if the GAL serves until the end of the probate 

proceedings. 

 

Contents 
 

#1  The motion to discharge the GAL is made by the attorney for the estate. 

#2  The amount of compensation is approved by the court.  Check with the clerk or register in 

probate for this amount. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  GAL, ward, personal representative, and firm file 

 

References 
 

Wis. Stat. § 879.23 
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Form 4.44  Order Discharging Guardian ad Litem (EST-0227)   
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XLIV. Order Discharging Personal Representative   
 

 

Commentary and Instructions for Form 4.45 
 

In informal probate, the personal representative is automatically discharged six months after 

the personal representative’s statement to close the estate is filed.  In formal probate, the personal 

representative must be discharged by order after the Final Judgment (Form 4.40) has been entered 

and all receipts for property have been filed with the court.  Hold the receipts until all have been 

received, and then prepare the Order Discharging Personal Representative and file the order and the 

receipts with the register in probate at the same time.  If a bond was required for the personal 

representative, obtain a certified copy of the Order Discharging Personal Representative and 

forward it to the bonding company so the bond may be released. 

 

Contents 
 

#1  Check the box if bond was required of the personal representative.  If no bond was required, 

leave the box unchecked. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, bonding company (certified copy), and firm file 

 

References 
 

Wis. Stat. § 863.47 
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Form 4.45  Order Discharging Personal Representative (EST-0228)   
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XLV. Application for (Conversion to) Informal Administration   
 

 

Commentary and Instructions for Form 4.46 
 

In some situations, it may be desirable to convert the estate administration from formal 

probate to informal probate. The standard Application for Informal Administration (Form 3.1) may 

be used to do this.  Except as specifically modified in the following form, the data on the 

application will be identical to the Petition for Formal Administration (Form 4.1) with the possible 

exception of data regarding interested persons if the estate administration was started formally for 

the purpose of determining who the interested persons were and that issue has now been decided. 

Similarly, if the proceedings are converted after admission of a will to probate, heirs at law who are 

not beneficiaries are no longer interested persons. 

 

Check with the register in probate to determine the procedure used.  Many counties will use 

the Notice Setting Time to Hear Application and Deadline for Filing Claims (Form 3.22) and 

Statement of Informal Administration (Form 3.15) rather than Forms 4.50 and 4.51. 

 

In most situations, all interested persons will consent to the conversion. Therefore, a waiver 

and consent should accompany the petition. If consent cannot be obtained, all interested persons 

must be given 20 days’ notice of the hearing date. 

 

Remember that if the requirements for informal probate set forth in Wis. Stat. § 865.02 are not 

met, conversion will not be allowed. 

 

Contents 
 

#1  State the relationship or interest of the petitioner to the decedent. 

#2  This figure may be an estimate.  But it should be in excess of $50,000 because some judges 

may require summary procedures if the estate’s value is below $50,000.  Value only property 

solely held by the decedent at the time of death.  Do not include property over which the 

decedent had a power of appointment (MIL Section 20), life insurance payable to 

beneficiaries other than the estate (MIL Section 17), property held in joint tenancy (MIL 

Section 18), or transfers made during the decedent’s lifetime (MIL Section 19). 

#3  Check all boxes that apply.  If the decedent was a resident of a state or county hospital or 

institution, or was responsible for an outstanding obligation to the state or county for specified 

services, or if the decedent or the decedent’s spouse received long-term community support 

services, MA, long-term care services, Wisconsin chronic disease program benefits, or any of 

the other services described in Wis. Stat. § 859.07(2), send the Probate Claims Notice 

(Form 3.7) to DHS, DCF, or the Department of Corrections as appropriate and the county 

clerk.  See supra Form 3.6. 

#4  Include names of interested persons, and their relationship and date of birth if a minor.  See 

supra Form 3.1. 

#5  Enter the petitioner’s name and address. 
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Distribution 
 

Original:  Probate registrar 

Copy:  All interested persons, personal representative, and firm file 

 

References 
 

Wis. Stat. § 865.05(2) 
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Form 4.46  Application for Informal Administration (EST-0110)   
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XLVI. Notice of Application to Convert to Informal Administration and Order 

Converting Proceeding to Informal Administration   
 

 

Commentary and Instructions for Forms 4.47–4.48 
 

If the interested persons are unable or unwilling to provide a waiver and consent to the 

conversion of formal proceedings to informal proceedings, they must be given 20 days’ notice that 

the Application for Informal Administration (Form 4.46) will be filed. The statute seems to 

anticipate a hearing before the register in probate or court to consider the application to convert.  

Ask the court for a specific time and date for the hearing so that anyone who wishes to object may 

appear. 

 

Formal probate proceedings must be terminated by order before informal administration can 

proceed. 

 

Distribution 
 

Original:  Probate registrar 

Copy:  All interested persons, personal representative, and firm file 

 

References 
 

Wis. Stat. § 865.05(2) 
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Form 4.47  Notice of Application to Convert to Informal 

Administration (EST-0230)   
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Form 4.48  Order Converting Proceeding to Informal 

Administration (EST-0231)   
 
 
 

 



FORMAL PROBATE AND SPECIAL ADMINISTRATION 

 

 

© June 2021, State Bar of Wisconsin  4-143 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

XLVII. Petition for Special Administration and Order Setting Time to Hear 

Petition for Special Administration   
 

 

Commentary and Instructions for Forms 4.49–4.50 
 

Special administration may replace or supplement probate, depending on the ground on which 

the Petition for Special Administration (Form 4.49) is based.  Grounds for the appointment of a 

special administrator are limited and specified by statute, see supra § 4.35.  Anyone who can 

petition for probate can initiate a special administration.  Depending on the circumstances, the 

petition is timely before or after probate. 

 

The court has the discretion to order notice of the hearing or, if this is inexpedient, to hear the 

petition without notice.  If notice is required, prepare the Order Setting Time to Hear Petition for 

Special Administration (Form 4.50) and proceed according to Wis. Stat. § 879.03. 

 

The special administrator may be required to post a bond to ensure the proper completion of 

his or her duties.  If a bond is required, see the commentary and instructions for Forms 4.17–4.18. 

 

Contents (Petition for Special Administration) 
 

#1  State the relationship or interest of the petitioner to the decedent. 

#2  Enter the statutory grounds. 

#3  Check the appropriate box indicating whether the special administrator will have the general 

powers of a personal representative or only specific powers.  List exceptions (if any) to the 

general powers, or list the specific powers to be granted, as appropriate. 

#4  Enter the proposed special administrator’s name and address. 

#5  Enter the petitioner’s name (see Wis. Stat. § 856.07 for persons qualified to petition). 

 

Contents (Order Setting Time to Hear Petition for Special Administration) 
 

#1  Arrange with the clerk for a hearing date. 

#2  The date is important.  Publication must begin within 15 days after this date, and the hearing 

cannot occur until three weeks of publication have been completed and one week has elapsed 

since last publication.  Confirm the date with the court or ask the court to enter the date. 

#3  Enter appropriate publication and publish the order in the official newspaper for the court’s 

jurisdiction. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Special administrator, personal representative, if any, and firm file (also send 

conformed copy of order to newspaper designated for publication) 

 

References 
 

Wis. Stat. §§ 867.07, 867.09, 867.11, 985.01 
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Form 4.49  Petition for Special Administration (EST-0232)   
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Form 4.50  Order Setting Time to Hear Petition for Special 

Administration (EST-0233)   
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XLVIII. Order for Special Administration and Letters of Special Administration   
 

 

Commentary and Instructions for Forms 4.51–4.52 
 

The Order for Special Administration (Form 4.51) effectuates the Petition for Special 

Administration. 

 

The Letters of Special Administration (Form 4.52) are the official authorization for the special 

administrator to proceed.  Multiple certified copies may be needed depending on what the special 

administrator is required to do and with whom.  A certified copy of the Letters of Special 

Administration is available from the court for $4 (see Wis. Stat. § 814.61). 

 

Contents (Order for Special Administration) 
 

#1  See the information for Form 4.50.  Notice must either be given or be waived by the court. 

#2  Enter the name and address of the special administrator. 

#3  The court will set the amount and the type of bond. 

#4  The court may waive the bond.  No bond will be required if the special administrator is a 

corporate fiduciary. 

#5  Check appropriate box(es).  The special administrator can have only those powers specified 

by the court, but those can be the same powers as a personal representative if the court agrees. 

 

Contents (Letters of Special Administration) 
 

#1  Enter the name of the special administrator. 

#2  See Item #5 in the Order for Special Administration, supra.  The powers must be specified. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Special administrator, personal representative, if any, and firm file 

 

References 
 

Wis. Stat. §§ 867.07, 867.15, 867.17 
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Form 4.51  Order for Special Administration (EST-0234)   
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Form 4.52  Letters of Special Administration (EST-0235)   
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XLIX. Petition for Discharge of Special Administrator and Order Discharging 

Special Administrator   
 

 

Commentary and Instructions for Forms 4.53–4.54 
 

Once the duties of the special administrator are complete, the special administrator must be 

discharged by the court.  To do this, prepare the Petition for Discharge of Special Administration 

and Order Discharging Special Administrator. 

 

  Note.  Although the petition asks for a list of items received and disbursed, often the 

special administrator simply performs a needed act and receives nothing. 

 

Contents (Petition for Discharge of Special Administrator) 
 

#1  Complete as necessary. 

 

Contents (Order Discharging Special Administrator) 
 

#1  Insert Special Administrator’s name. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Special administrator and firm file 

 

References 
 

Wis. Stat. §§ 867.17, 867.21 
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Form 4.53  Petition for Discharge of Special Administrator 

(EST-0236)   
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Form 4.54  Order Discharging Special Administrator (EST-0237)   
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L. Petition for Allowance and Order for Allowance   
 

 

Commentary and Instructions for Forms 4.55–4.56 
 

The decedent’s surviving spouse or domestic partner and any minor children may be left 

temporarily without the income to meet their living expenses.  Several months may pass before 

their share of the estate becomes available to them.  During administration, the court can order that 

an allowance be paid out of the estate if a need is shown.  The court can also order separate 

allowances for minor children if the court deems it advisable.  An initial order is limited to one year 

but can be extended.  The sample form is designed for use by a surviving spouse. 

 

Contents (Petition for Allowance) 
 

#1  Obtain values directly from the surviving spouse or domestic partner or the guardian of any 

minor child.  This information is not contained in the Master Information List. 

#2  Remember that the allowance is for ordinary living expenses and must be reasonable. 

#3  Choose the appropriate designation of the allowance.  The designation will probably control 

for income tax purposes and distribution of net income. 

 

Contents (Order for Allowance) 
 

#1  See the instructions for the Petition for Allowance. 

#2  Insert the name of the individual to whom the allowance should be paid. 

#3  Choose the appropriate designation of the allowance.  The designation will probably control 

for income tax purposes and distribution of net income. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, surviving spouse or domestic partner, guardian for 

minor children (if any), and firm file 

 

References 
 

Treas. Reg. § 1.661(a)-2(e); Wis. Stat. § 861.31 
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Form 4.55  Petition for Allowance (EST-0238)   
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Form 4.56  Order for Allowance (EST-0239)   
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LI. Surviving Spouse’s or Surviving Domestic Partner’s Selection of Personal 

Property   
 

 

Commentary and Instructions for Form 4.57 
 

In addition to other allowances and distributions, the surviving spouse is entitled to select 

certain items of the decedent’s personal property.  Selection is limited to the decedent’s clothing, 

personal jewelry, one car, household furniture and appliances, and up to $3,000 in other personal 

property.  The selection may not include items left by will to someone else except for normal 

household goods.  The sample form is designed for use by a surviving spouse. 

 

If the estate will not be able to pay its creditors in full, creditors may petition the court to limit 

the selection to $5,000 worth of property.  Also, if the spouse or domestic partner wants other 

personal property exceeding the $3,000 limit, he or she may take it provided that the excess value 

is paid to the personal representative.  This can be particularly useful in an insolvent estate.  The 

personal representative can execute appropriate documents for transfer of title. 

 

Contents 
 

#1  Take descriptions and values from the Inventory.  See Form 4.26. 

#2  Use the filing date. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, surviving spouse or domestic partner, and firm file 

 

References 
 

Wis. Stat. § 861.33 
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Form 4.57  Surviving Spouse’s Selection of Personal Property 

(EST-0240)   
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LII. Petition for Special Allowance and Order for Special Allowance   
 

 

Commentary and Instructions for Forms 4.58–4.59 
 

If it can be shown that support of the surviving spouse or domestic partner or support and 

education of the decedent’s minor children have not been or will not be adequately provided for, 

the court may order a special allowance.  The amount necessary for this allowance will be set aside 

from the estate and, if the court requires, placed in trust.  When the allowance is no longer needed, 

any amount remaining in trust is distributed by the trustee as directed by the will or the intestate 

laws.  If the decedent is not survived by a spouse or domestic partner, the court can give the 

children household goods outright under this section.  If the children’s guardian is legally 

responsible for their education and can afford it, the allowance will be denied.  Choose the 

appropriate clauses in the Petition for Special Allowance (Form 4.58), depending on whether 

support for the spouse or domestic partner or children or both is sought.  The sample form is 

designed for use by a surviving spouse. 

 

The Order for Special Allowance (Form 4.59) effectuates the Petition for Special Allowance.  

If the petition is agreeable to the court, the order can be prepared and submitted to the court for 

signature.  Choose the appropriate clauses in the order depending on the persons to whom the order 

applies. 

 

Contents (Petition for Special Allowance) 
 

#1  Consult with the spouse or domestic partner or the guardian before determining the amount of 

allowance requested. 

#2  Choose the appropriate alternative(s).  Choose the second alternative for payment-to-guardian 

situations. 

#3  Estimate these items with reasonable accuracy. 

#4  This item must be estimated because the petition normally will be completed before the 

Inventory. 

#5  This affects taxes.  See Wis. Stat. § 861.31(4). 

#6  Enter the date the petition is executed. 

 

Contents (Order for Special Allowance) 
 

#1  Unless modified by the court, this amount will be the same as Item #1 in the Petition. 

#2  Check with the court for a convenient date. 

#3  Generally, the trustee will be either the surviving spouse or the guardian of the children.  If the 

allowance is only for the spouse, no trustee is necessary. 

#4  Insert the amount of the allowance. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Personal representative, recipient(s) of allowance, and firm file (provide 

trustee with copy of order) 
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References 
 

Wis. Stat. § 861.35 
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Form 4.58  Petition for Special Allowance (EST-0241)   
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Form 4.59  Order for Special Allowance (EST-0242)   
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LIII. Petition for Spouse or Domestic Partner’s Exemption from Creditors and 

Order for Spouse’s Exemption from Creditors   
 

 

Commentary and Instructions for Forms 4.60–4.61 
 

A spouse or domestic partner may petition for an exemption from creditors (Form 4.60), if the 

estate cannot otherwise provide this exemption after paying claims and other allowances.  

Consequently, the exemption cannot be obtained until the amount of claims has been determined.  

The exemption is also restricted to “an amount … reasonably necessary for the support of the 

spouse.”  Wis. Stat. § 861.41(1).  The sample form is designed for use by a surviving spouse. 

 

The court must determine whether the exemption is necessary, and, if the court does find it 

necessary, may allow up to $10,000 for the exemption, but must determine the exact amount.  The 

exemption may include the home.  If the value of the home is greater than the amount of the 

exemption determined by the court, the spouse or domestic partner can still include the home by 

paying the excess value to the personal representative. 

 

The Order for Spouse’s Exemption from Creditors (Form 4.61) effectuates the Petition for 

Spouse’s Exemption from Creditors.  If the petition is agreeable to the court, the order can be 

prepared and submitted to the court for signature. 

 

Contents (Petition for Spouse’s (or Domestic Partner’s) Exemption from Creditors) 
 

#1  Include mortgage principal, interest, taxes, and insurance. 

#2  These sums must reflect need. 

#3  Include the final sentence if the spouse or domestic partner wants the home exempted. 

#4  Include if applicable. 

#5  The court will date the petition. 

 

Contents (Order for Spouse’s (or Domestic Partner’s) Exemption from Creditors) 
 

#1  Insert the sum of the exemption. 

#2  Insert the amount of the withdrawal. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Surviving spouse or surviving domestic partner, personal representative, and 

firm file 

 

References 
 

Wis. Stat. §§ 861.41, 859.25(1)(h) 
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Form 4.60  Petition for Spouse’s Exemption from Creditors 

(EST-0243)   
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Form 4.61  Order for Spouse’s Exemption from Creditors (EST-0244)   
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LIV. Spousal Election   
 

 

Commentary and Instructions for Form 4.62 
 

A spouse can elect to receive 50% of the decedent’s augmented marital property estate. 

 

The augmented marital property estate consists of the property set forth in Wis. Stat. 

§§ 861.02–.04.  Note that Wis. Stat. § 861.04 includes certain property of the surviving spouse.  

Satisfaction of the election is governed by Wis. Stat. § 861.06.  Nonetheless, the surviving spouse’s 

election will be effectively barred if the election is satisfied by property described in Wis. Stat. 

§ 861.06(2). 

 

Each election is made by filing a notice of election with the court and delivering a copy of the 

instrument to the personal representative.  Wis. Stat. § 861.08(1).  If the surviving spouse is a 

minor or incompetent person, the election may be made by the guardian or GAL.  An election may 

also be filed by someone acting under the spouse’s power of attorney.  Wis. Stat. § 861.09.  

Election must be made within six months after the date of death.  But, upon a showing of cause, the 

court can extend the time to make the election upon petition for extension of time filed by the 

spouse or the spouse’s guardian, GAL, or attorney-in-fact.  Wis. Stat. § 861.08(1), (3). 

 

The right to make elections under Wis. Stat. § 861.02 is lost if the spouse dies before making 

an election.  Wis. Stat. § 861.09.  If the spouse’s conservator, guardian, GAL, attorney-in-fact, or 

agent has filed the election, the elective right may be enforced.  Id. 

 

Contents 
 

#1  Choose “a.”, “b.,” or both as appropriate for the particular estate. 

#2  The court will enter the date. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Surviving spouse, personal representative, and firm file 

 

References 
 

Wis. Stat. §§ 861.01–.11 
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Form 4.62  Spousal Election (EST-0245)   
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LV. Disclaimer of Interest and Assignment of Interest   
 

 

Commentary and Instructions for Forms 4.63–4.64 
 

In some cases, an heir in an intestate estate or a beneficiary in a testate estate may not want to 

receive all or part of his or her share.  A beneficiary may disclaim all or part of his or her share for 

tax purposes or to aid distribution to others. 

 

The Disclaimer of Interest (Form 4.63) officially renounces the share and avoids any tax 

problems to the declarant.  It must be filed within nine months after the decedent’s death, unless 

additional time is granted by the court for good cause.  Wis. Stat. §§ 853.40, 854.13(4).  The 

court’s extension of the time to file the disclaimer does not grant extra time for federal gift tax 

purposes (if the disclaimer is filed after the nine-month deadline, the disclaimer will result in a 

taxable gift). 

 

The disclaimer must be delivered to the personal representative, and a copy filed with the 

court.  Wis. Stat. § 854.13(5)(a)2., (c). 

 

The heir or beneficiary of an estate may wish to assign all or part of his or her share to 

someone else.  One reason for doing this is to avoid paying a creditor. 

 

  Note.  There are significant limits on using a disclaimer to avoid creditors immediately 

before and during bankruptcy.  The Assignment of Interest (Form 4.64) must be made before 

entry of Final Judgment (Form 4.40). 

 

Contents (Disclaimer of Interest) 
 

#1  Choose the appropriate alternative. 

#2  Indicate the specific part of the beneficiary’s interest that is being disclaimed (e.g., “a stamp 

collection bequeathed by the decedent”). 

#3  Choose the appropriate alternative; for the second alternative, cause must be shown. 

#4  The disclaimant should date the form. 

 

Contents (Assignment of Interest) 
 

#1  Select the appropriate wording.  If less than a full share is assigned, specify the percent or 

dollar amount. 

#2  Enter the current date. 

 

Distribution 
 

Original:  File one with the court; give other to personal representative 

Conformed copies:  Declarant and firm file (disclaimer); assignee, assignor, and firm file 

(assignment) 

 

References 
 

Wis. Stat. §§ 853.40, 854.13, 863.07 
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Form 4.63  Disclaimer of Interest (EST-0246)   
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Form 4.64  Assignment of Interest (EST-0247)   
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LVI. Petition That Home Be Assigned to Spouse or Domestic Partner   
 

 

Commentary and Instructions for Form 4.65 
 

The surviving spouse or domestic partner can have the decedent’s interest in a home assigned 

to himself or herself if the surviving spouse occupied or intended to occupy the home when the 

decedent died, and either (1) the decedent had a marital property interest in the home or (2) the 

decedent died intestate.  Wis. Stat. §§ 852.09, 861.21.  The petition for such assignment must be 

made within six months after death, unless the court extends the time.  The interest in the home can 

be paid by taking the home in lieu of other property from the estate, or paid for in cash, in which 

case the surviving spouse or domestic partner has one year from decedent’s death to pay the value 

of the assigned interest.  Wis. Stat. § 861.21(2)–(4).  The sample form is designed for use by a 

surviving spouse. 

 

If all the decedent’s children are also the surviving spouse or domestic partner’s children, the 

surviving spouse or domestic partner receives the entire intestate estate under Wis. Stat. 

§ 852.01(1)(a)1. 

 

Contents 
 

#1  Enter the current date. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Surviving spouse or domestic partner, personal representative, and firm file 

 

References 
 

Wis. Stat. §§ 852.09, 861.21 
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Form 4.65  Petition That Home Be Assigned to Spouse or Domestic 

Partner (EST-0248)   
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Introduction 
 

This chapter describes summary procedures in estate administration, generally used for small 

estates.  The text covers transfer by affidavit, summary settlement, summary assignment, 

termination of life estate, termination and transfer of joint tenancy, determination of descent of 

property, and a few miscellaneous procedures.1 

 

  Note.  In unusual circumstances it might be best to first discuss the procedure to be used 

with the register in probate before proceeding. 

 

In some circumstances, execution of a particular summary procedure requires a form that 

appears in another part of this book.  The outline and commentary in this chapter include cross-

references to such forms as appropriate. 

 

The increase in the amount subject to the Transfer by Affidavit (Forms 5.1A–5.1D) to 

$50,000 means that summary assignment and summary settlement will likely be limited to 

situations in which court supervision is desired or the estate is insolvent. 

 

 

Electronic Filing 

 

Wisconsin attorneys must electronically file documents, except for documents requiring 

personal service, in probate actions that are initiated by mandatory users of the efiling system.  

Wis. Stat. § 801.18(2), (3)(a); Wis. Ct. Sys., Circuit Court eFiling, 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp (last updated Sept. 25, 2020).  Every 

Wisconsin attorney who files cases must create a registration and password and the Wisconsin 

Court System provides instructions for creating the registration.  Wis. Stat. § 801.18(3); Wis. Ct. 

Sys., Creating an eCourts Account (Mar. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/registerecourts.pdf. 

 

                                                      
1 Unless otherwise indicated, all references in this chapter to the Wisconsin Statutes are to the 2019–20 

Wisconsin Statutes, as affected by acts through 2021 Wis. Act 24. 
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The Wisconsin Court System provides instructions specific to electronically filing probate 

documents.  Wis. Ct. Sys., eFiling a New Probate Case (Sept. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/fileprobatecase.pdf.  An electronic filing fee of 

$20 is due with the initial filing.  See Wis. Stat. § 801.18(7)(c).  The fee can be paid via credit card 

or an electronic check.  The clerk of courts will charge a 2.75% fee for credit card payments and a 

flat fee of $1.95 for electronic check payments.  

 

Regarding documents particular to probate, the original will must still be physically delivered 

or sent to the probate court for filing.  When the Inventory is filed, the inventory filing fee must be 

paid at the same time.  The Wisconsin Court System provides detailed instructions for 

electronically filing the Inventory.  Wis. Ct. Sys., eFiling an Inventory or Exhibited Inventory 

(Sept. 2018), https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf. 

 

If the court accepts a document, the document is considered filed on the date the document is 

electronically submitted to the court, even though the attorney may receive electronic notice of the 

filing several days later.  Wis. Stat. § 801.18(4).  The efiling system accepts submissions even 

when the clerk’s office is not open, and a document is considered to be have been filed on a 

particular calendar day as long as submission is complete by 11:59 p.m. Central Time.  Wis. Stat. 

§ 801.18(4)(d), (e).  If payment is required, the document is not filed until payment is received.  

Wis. Stat. § 801.18(7)(b). 

 

All parties that have opted into electronic filing will receive an email when the court accepts a 

filing.  Except for documents requiring personal service, the electronically issued court notice of 

filed documents has the same effect as traditional service for parties that have opted into electronic 

filing because all such parties receive electronic notice of filings.  Wis. Stat. § 801.18(6).  Note that 

estate beneficiaries and claimants that are unrepresented and not registered users must still be 

served with paper copies.  If a beneficiary or claimant obtains counsel, the attorney may be served 

via electronic filings. 

 

Based on the author’s experience and a panel discussion with the Milwaukee County Deputy 

Registers in Probate and Court Commissioner, cover letters are not needed for court filings, but 

they may be filed and should be filed if an explanation is required. 

 

Local circuit courts cannot electronically issue certified copies (e.g., Domiciliary Letters).  

Certified copies must be requested in person or via traditional mail and the relevant fee paid with 

the request. 

 

The Wisconsin Court System provides updated information for electronic filing on both 

general and probate topics.  Wis. Ct. Sys., Circuit Court eFiling, 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp (last updated Sept. 25, 2020).  The 

Wisconsin Court System eFiling Support Center can be contacted by phone at 1-800-462-8843, 

email, or online chat and is very helpful with questions.  Wis. Ct. Sys., Contact eFiling Support, 

https://www.wicourts.gov/ecourts/efilecircuit/efilefeedback.htm (last updated Apr. 20, 2021).  

When filing in a new county, always check local rules and call the local register in probate to 

determine local practice and procedure. 
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Outline of Summary Procedures 
 

 

I. Transfer by Affidavit  [§ 5.1] 

A. Overview  [§ 5.2] 

B. Procedure  [§ 5.3] 

 

II. Summary Settlement  [§ 5.4] 

A. Overview  [§ 5.5] 

B. Procedure  [§ 5.6] 

 

III. Summary Assignment  [§ 5.7] 

A. Overview  [§ 5.8] 

B. Procedure  [§ 5.9] 

 

IV. Termination of Joint Tenancy and Life Estate by Petition to Court  [§ 5.10] 

A. Overview  [§ 5.11] 

B. Procedure  [§ 5.12] 

 

V. Summary Transfer of Property Interests  [§ 5.13] 

A. Overview  [§ 5.14] 

B. Procedure   [§ 5.15] 

 

VI. Determination of Descent of Property  [§ 5.16] 

A. Overview  [§ 5.17] 

B. Procedure for Judgment Determining Descent  [§ 5.18] 

C. Procedure for Certificate of Descent  [§ 5.19] 

 

VII. Special Summary Procedures  [§ 5.20] 

A. Summary Settlement of Small Estate of Ward  [§ 5.21] 

B. P.O.D. Bonds, Debts, and Accounts  [§ 5.22] 

C. Direct Payment of Decedent–Employee’s Wages to Dependents  [§ 5.23] 

D. Direct Payment of Decedent–Employee’s Cash Bond to Dependents  [§ 5.24] 

E. Transfer of Securities  [§ 5.25] 
 
 
 
 

I. Transfer by Affidavit  [§ 5.1] 
 

A. Overview  [§ 5.2] 
 

1. Simplified procedure that secures immediate transfer to heir of decedent, person 

who was guardian of the decedent at the time of decedent’s death, or trustee of a 

revocable trust created by the decedent, if value of estate property is $50,000 or less.  

Wis. Stat. § 867.03(1g). 

 

  Note.  For estates of decedents who died before April 11, 2006, this simplified 

procedure applies to estate property with a value of $20,000 or less.  See Wis. Stat. 

§ 867.03(1g) (2003–04). 
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2. Transferor is released from liability as if transfer had been to personal 

representative, but tax lien is on property in transferee’s hands.  Wis. Stat. 

§ 867.03(2). 

 

3. By accepting the decedent’s property under the affidavit, the recipient assumes a 

duty to apply the property for the payment of obligations according to priorities 

established under Wis. Stat. § 859.25 and to distribute any balance to those persons 

designated in an appropriate governing instrument, if any, or, if none, according to 

the rules of intestate succession under Wis. Stat. ch. 852.  An heir or guardian may 

publish a Notice to Creditors (Form 3.8) in the same manner and with the same 

effect as under Wis. Stat. § 701.0508.  Administration may still be requested under 

Wis. Stat. § 856.07 or Wis. Stat. ch. 865.  Wis. Stat. § 867.03(2g). 

 

B. Procedure  [§ 5.3] 
 

1. Draft Transfer by Affidavit (Forms 5.1A–5.1D).  Wis. Stat. § 867.03(1g). 

 

2. Give Probate Claims Notice (Form 3.7) to Department of Health Services (DHS), if 

required.  Wis. Stat. § 867.03(1m). 

 

3. Send duplicate originals of Affidavit with Probate Claims Notice, if required, to 

custodian of property sought to be transferred. 

 

4. If the affidavit transfers an interest in real estate, record the affidavit with the 

register of deeds of the county in which the property is located.  Wis. Stat. 

§ 867.03(2m). 

 

5. Draft Statement for Transfer of Vehicles to a Surviving Spouse, Domestic Partner 

or Heir (MV2300) (Form 5.3), if necessary. 

 

II. Summary Settlement  [§ 5.4] 
 

A. Overview  [§ 5.5] 
 

1. Settles estate without appointing personal representative when net estate value does 

not exceed 

 

a. Sum of costs, expenses, allowances, and claims; or 

 

b. $50,000 (not including nonprobate property) and decedent is survived by 

spouse or domestic partner or minor children or both.  Wis. Stat. § 867.01(1). 

 

  Note.  Some estates may not be able to use summary settlement because of 

the decedent’s interest in property titled in the name of the surviving spouse.  

Some courts will forgo inquiring into the existence of such property for the 

sake of convenience. 
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2. Once court signs Order on Petition for Summary Settlement (Form 5.10), transferor 

is released from liability as if transfer had been to Personal Representative.  Wis. 

Stat. § 867.01(4). 

 

3. Estate commenced under Wis. Stat. ch. 856 may be concluded under summary 

settlement if statutory requirements are met.  Wis. Stat. § 867.01(2). 

 

4. Person qualified to petition for administration may petition for summary settlement.  

Wis. Stat. §§ 867.01(3)(ac), 856.07. 

 

5. Notice of disposition not required if no assets available to satisfy unsecured 

creditors, but court may order petitioner to inform known unsatisfied creditors as to 

final disposition.  Wis. Stat. § 867.01(3)(g). 

 

6. Procedure must be approved by court. 

 

B. Procedure  [§ 5.6] 
 

1. Draft documents. 

 

a. Petition for Summary Settlement (Form 5.4).  Wis. Stat. § 867.01(3)(am). 

 

b. Waiver or Hearing 

 

(1) Waiver and Consent (Form 5.5), or 

 

(2) Order and Notice for Hearing (Form 5.6), if required 

 

c. Signature Bond in Estate or Trust Proceedings (Forms 5.8–5.9), if required.  

Wis. Stat. § 867.01(3)(c). 

 

d. Letter to interested persons (Form 5.7).  Wis. Stat. § 867.01(3)(d). 

 

e. Probate Claims Notice (Form 3.7), if required.  Wis. Stat. § 867.01(3)(d). 

 

f. Order on Petition for Summary Settlement (Form 5.10).  Wis. Stat. 

§ 867.01(3)(f). 

 

  Note.  A signed order may, in addition to transferring ownership of the 

decedent’s property, terminate outstanding joint tenancies or life estates.  It 

may also require persons who are indebted to the decedent to pay any debt 

owed to the decedent’s distributees. 

 

2. File Petition for Summary Settlement (Form 5.4). 
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3. Attend hearing on petition. 

 

  Note.  The hearing may be with or without notice, as the court directs.  If on 

notice, give interested persons notice by publication, mailing, or personal service 

and obtain Proof of Publication (Form 3.19).  The notice requirement may be 

satisfied if all interested persons sign a Waiver and Consent (Form 5.5).  Wis. Stat. 

§ 867.01(3)(d); supra Form 4.9. 

 

  Note.  The court may require the appointment of a special administrator.  See 

Wis. Stat. § 867.01(3)(b); supra §§ 4.34–.36. 

 

a. Present Petition for Summary Settlement (Form 5.4) (and pay filing fee). 

 

b. Prepare and sign Signature Bond (Form 5.8), if required. 

 

c. Present Order on Petition for Summary Settlement (Form 5.10). 

 

4. Close estate. 

 

a. Record certified copy or duplicate original of Order on Petition for Summary 

Settlement (Form 5.10) (or abridgment) with register of deeds in each county 

where affected real property is located.  Wis. Stat. § 867.01(3)(h). 

 

b. File Proof of Recording (Form 4.43) with court. 

 

c. Distribute property and secure receipts. 

 

d. Release petitioner’s bond, if any. 

 

e. Transfer motor vehicle (MV2300) (Form 5.3). 

 

III. Summary Assignment  [§ 5.7] 
 

A. Overview  [§ 5.8] 
 

1. Facilitates transfer of estates not qualifying for summary settlement, without 

appointing a personal representative, when the estate value, minus debts secured by 

estate property, does not exceed $50,000.  Wis. Stat. § 867.02(1). 

 

2. Protects creditors and other interested persons because assignment is subject to 

rights of creditors and interested persons who were not assigned property to which 

they were entitled (such persons have three months from publication of notice to 

creditors to bring action against distributees/assignees).  Wis. Stat. § 867.02(4). 

 

3. Estate commenced under Wis. Stat. ch. 865 or Wis. Stat. § 867.01 may be 

concluded under summary assignment at any time provided statutory requirements 

are met.  Wis. Stat. § 867.02(1). 
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4. Person qualified to petition for administration may petition for summary 

assignment.  Wis. Stat. §§ 867.02(2), 856.07. 

 

B. Procedure  [§ 5.9] 
 

1. Have property appraised, if necessary.  Wis. Stat. § 858.15. 

 

2. Draft documents. 

 

a. Petition for Summary Assignment (Form 5.12) or Petition and Affidavit of 

Additional Property and/or Creditor for Summary Assignment (Form 5.15), 

with contents as required by statute.  Wis. Stat. § 867.02(2)(am). 

 

b. Proof of Heirship (Form 4.12) or Proof of Will (Form 4.14) if decedent died 

testate (not required if will has attestation clause).  Wis. Stat. §§ 867.02(2)(b), 

863.23. 

 

c. Signature Bond of Petitioner (Forms 5.8–5.9) or Signature Bond of Assignee 

(Forms 5.16–5.17), if required.  Wis. Stat. § 867.02(2)(c). 

 

d. Notice to Creditors for Summary Assignment (Form 5.13).  Wis. Stat. 

§ 867.02(2)(d). 

 

e. Probate Claims Notice (Form 3.7), if required.  Wis. Stat. § 867.02(2)(d). 

 

f. Waiver (Form 5.5) or Hearing 

 

(1) Waiver and Consent, or 

 

(2) Order and Notice of Hearing Petition on Summary Assignment 

(Form 5.14), if required.  Wis. Stat. § 867.02(2)(d). 

 

g. Order on Petition for Summary Assignment (Form 5.18).  Wis. Stat. 

§ 867.02(2)(g). 

 

3. File Petition for Summary Assignment (Form 5.12) (and pay filing fee). 

 

  Note.  If any asset or creditor information is not included in the petition, follow 

the Petition with the Affidavit of Additional Property and/or Creditor Summary 

Assignment (Form 5.15) before entry of the Order. 

 

4. Publish Notice to Creditors for Summary Assignment (Form 5.13).  Wis. Stat. 

§ 879.03. 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


  CHAPTER 5 

 

 

5-8 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

5. Attend hearing on petition; be prepared to prove heirs. 

 

  Note.  The hearing may be with or without notice, as the court directs.  If on 

notice, give interested persons notice by publication, mailing, or personal service 

and obtain Proof of Publication (Form 3.19).  The notice requirement may be 

satisfied if all interested persons sign a Waiver and Consent (Form 5.5).  Wis. Stat. 

§ 867.02(2)(d); Form 4.9. 

 

  Note.  The court may require the appointment of a special administrator.  See 

Wis. Stat. §§ 867.02(2)(f), 867.07(3); supra §§ 4.34–.36. 

 

a. Present will, if decedent died testate.  Wis. Stat. § 867.02(2)(b). 

 

b. Present Proof of Will (Form 4.14) if decedent died testate and will had no 

attestation clause, or take testimony on proof of will.  Wis. Stat. § 856.15. 

 

c. Present Signature Bond of Petitioner and/or Assignee (Forms 5.8–5.9, 5.16–

5.17), if required. 

 

d. Present Order on Petition for Summary Assignment (Form 5.18). 

 

  Note.  A signed order may, in addition to transferring ownership of the 

decedent’s property, terminate outstanding joint tenancies or life estates.  It 

may also require persons indebted to the decedent to pay any debt owed to the 

decedent’s distributees.  Wis. Stat. § 867.02(2)(g). 

 

6. Close estate 

 

a. Record certified copy or duplicate original of Order on Petition for Summary 

Assignment (Form 5.18) with register of deeds in each county where affected 

real property is located.  Wis. Stat. § 867.02(2)(h). 

 

b. File Proof of Recording (Form 4.43) with court. 

 

c. Mail or deliver copy of Order on Petition for Summary Assignment 

(Form 5.18) to each interested party.  Wis. Stat. § 867.02(2)(i). 

 

d. Distribute property no sooner than 30 days after Notice to Creditors for 

Summary Assignment (Form 5.13) is published and secure receipts. 

 

IV. Termination of Joint Tenancy and Life Estate by Petition to Court  [§ 5.10] 
 

A. Overview  [§ 5.11] 
 

1. Clears record title of life estate between petitioner (usually remainder beneficiary) 

and decedent (life tenant) when no other probate proceeding capable of including 

termination of life estate is contemplated; or 
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2. Converts record title to conform to actual ownership for surviving joint tenant 

(usually, person with interest in joint property or spouse who succeeds to 

survivorship marital property) when no other probate proceeding capable of 

including termination of joint tenancy is contemplated.  Wis. Stat. § 867.04. 

 

  Note.  Because the certificate is prima facie evidence only, it is not conclusive 

as would be a final judgment received in a challenge by a lienholder or creditor. 

 

B. Procedure  [§ 5.12] 
 

1. Draft Petition for Termination of Joint Tenancy or Life Estate (Form 5.19) and 

Certificate of Termination of Joint Tenancy or Life Estate (Form 5.20).  Wis. Stat. 

§§ 867.04, 867.046. 

 

2. File petition (and pay filing fee) with court in decedent’s county of domicile or in 

any county where property with life estate interest or joint property is located if 

decedent was not domiciled in Wisconsin. 

 

3. Attend hearing. 

 

a. Establish factual basis for petition. 

 

b. Prove decedent’s death by testimony or by certified copy of death certificate. 

 

c. Establish existence of life estate and petitioner’s right of survivorship (may use 

warranty deed creating life estate) or prove title to joint tenancy. 

 

4. Close estate. 

 

a. After court signs Certificate of Termination of Joint Tenancy or Life Estate 

(Form 5.20), record certified copy or duplicate original of certificate with 

register of deeds in each county where affected real property is located.  See 

infra Form 5.22. 

 

b. File Proof of Recording (Form 4.43) with court. 

 

c. Distribute personal property and secure receipts.  See supra Forms 3.66, 3.67. 

 

d. Review whether estate tax or income tax returns must be filed. 

 

V. Summary Transfer of Property Interests  [§ 5.13] 
 

A. Overview  [§ 5.14] 
 

The Termination of Decedent’s Interest form (Form 5.23) allows for nonprobate transfers 

of real estate and other assets under applicable circumstances with the same force and 

effect as if issued by the probate court. 
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The Termination of Decedent’s Interest form terminates a decedent’s interest in real 

property in which the decedent was a joint tenant, had a vendor’s or mortgagee’s interest, 

or had a life estate (each a transfer pursuant to Wis. Stat. § 867.045) or confirms a 

recipient’s interest in property specified in a marital property agreement, survivorship 

marital property, a third-party confirmation, or a nonprobate transfer on death as 

described in Wis. Stat. § 705.10(1) or 705.15. 

 

B. Procedure  [§ 5.15] 
 

1. Obtain full legal description of property and a copy of the recorded deed or all 

recording information from deed that created joint tenancy or survivorship marital 

property (depends on local practice—consult register of deeds).  Wis. Stat. 

§ 867.045(1)(j), (k). 

 

2. Obtain the preceding year’s tax bill for proof of value (depends on local practice—

consult register of deeds). 

 

3. Submit documents in paragraphs 1.–2., supra, and record Termination of 

Decedent’s Interest (Form 5.23) with register of deeds. 

 

4. If the interest being confirmed is an interest passing to a recipient specified in a 

marital property agreement under Wis. Stat. § 766.58(3)(f), there are two alternative 

procedures for transferring assets.  The first procedure, described in Wis. Stat. 

§ 867.046(1m), permits a beneficiary of a marital property agreement to petition the 

court (use Form 5.21) of the county where the decedent was domiciled (or if the 

decedent was not domiciled in Wisconsin, of any county in which the property is 

located) for a certificate under the seal of the court (Form 5.22).  This certificate, 

among other things, recites that title to certain assets in which the decedent had an 

interest passed to the beneficiary upon the decedent’s death, as stated in the marital 

property agreement.  The certificate is prima facie evidence of the facts recited.  

Wis. Stat. § 867.045(4).  This procedure has the benefit of obtaining a document 

under the court’s seal but may require the payment of the inventory filing fee on the 

value of the assets passing under the petition and certificate. 

 

The second procedure for transferring assets to a beneficiary of a marital property 

agreement is described in Wis. Stat. § 867.046(2)–(5).  Upon the decedent’s death, 

the recipient as a beneficiary of a marital property agreement may complete the 

Termination of Decedent’s Interest form (Form 5.23) and have the form recorded 

with the register of deeds of the county in which the property is located, or if no 

interest in real property is being confirmed, the county of residence of the decedent.  

Upon being recorded, the form constitutes prima facie evidence that the decedent’s 

interest in the property terminated at death and passed to the recipient as stated in 

the marital property agreement.  This procedure has the benefit of avoiding the 

inventory filing fee on the value of the assets passing under the petition and 

certificate of the first procedure, but it does not produce a certificate under the 

court’s seal, with which third parties and transfer agents may be more comfortable. 
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  Note.  Upon recording, the Termination of Decedent’s Interest form is presumed 

to be evidence of the facts recited but will not constitute evidence of payment of any 

death tax that might be due. 

 

VI. Determination of Descent of Property  [§ 5.16] 
 

A. Overview  [§ 5.17] 
 

1. Clears record title to real and personal property so that heirs may legally claim and 

transfer property of decedent. 

 

2. May be used by any party interested in estate if no valid will is known to exist and 

no administration has been commenced within six years after decedent’s date of 

death.  Wis. Stat. § 867.05(1). 

 

3. May obtain Judgment Determining Descent (Form 5.27), see infra § 5.18, or 

Certificate of Descent (Form 5.26), see infra § 5.19. 

 

B. Procedure for Judgment Determining Descent  [§ 5.18] 
 

1. Obtain property appraisal if necessary or use current assessment or assessed value 

on most recent tax bill. 

 

2. Draft documents. 

 

a. Petition for Certificate of Descent/Judgment Determining Descent 

(Form 5.24).  Wis. Stat. § 867.05(1). 

 

b. Order and Notice for Hearing on Petition for Judgment Determining Descent 

(Form 5.25).  Wis. Stat. § 867.05(3). 

 

c. Judgment Determining Descent (Form 5.27).  Wis. Stat. § 867.05(3). 

 

  Note.  After appeal periods expire, judgment is conclusive on issues 

litigated. 

 

3. Give notice of hearing.  Wis. Stat. § 879.03. 

 

a. Obtain proof of service, Wis. Stat. § 879.05; or 

 

b. Obtain and file Waiver and Consent (Form 4.6), Wis. Stat. § 879.07. 

 

4. Attend hearing. 

 

5. Close estate. 

 

a. After court signs Judgment Determining Descent (Form 5.27), record certified 

copy or duplicate original of judgment with register of deeds in each county 

where affected real property is located.  Wis. Stat. § 867.05(4). 
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b. File Proof of Recording (Form 4.43) with court. 

 

c. Distribute personal property and secure receipts.  See supra Forms 3.66, 3.67. 

 

C. Procedure for Certificate of Descent  [§ 5.19] 
 

1. Draft documents. 

 

a. Petition for Certificate of Descent/Judgment Determining Descent 

(Form 5.24).  Wis. Stat. § 867.05(2). 

 

b. Certificate of Descent (Form 5.26). 

 

  Note.  Because the certificate is prima facie evidence only, it is not 

conclusive as would be a final judgment received in a challenge by a lienholder 

or creditor. 

 

2. File Petition for Certificate of Descent/Judgment Determining Descent (Form 5.24) 

(and pay filing fee). 

 

3. Attend hearing. 

 

a. Notice not required.  Wis. Stat. § 867.05(2). 

 

b. Use testimony or documentary evidence to satisfy court as to heirs and their 

rights and interests. 

 

4. Close estate. 

 

a. After court signs Certificate of Descent (Form 5.26), record certified copy or 

duplicate original of certificate with register of deeds in each county where 

affected real property is located.  Wis. Stat. § 867.05(4). 

 

b. File Proof of Recording (Form 4.43) with court. 

 

c. Distribute personal property and secure receipts.  See supra Forms 3.66, 3.67. 

 

VII. Special Summary Procedures  [§ 5.20] 
 

A. Summary Settlement of Small Estate of Ward  [§ 5.21] 
 

1. Court may approve settlement of small estate under Wis. Stat. § 867.01 and 

distribution by guardian without appointing personal representative.  Wis. Stat. 

§ 54.66(4). 

 

2. Used to settle estate of ward (incompetent person, spendthrift person, or minor) 

when estate qualifies for summary settlement. 
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B. Payable on Death (P.O.D.) Bonds, Debts, and Accounts  [§ 5.22] 
 

1. Sums remaining on deposit when party to joint account dies belong to surviving 

party or parties as against decedent’s estate unless clear and convincing evidence 

indicates that parties had contrary intent at time account was created (if two or more 

surviving parties, right of survivorship continues between them).  Wis. Stat. 

§ 705.04(1). 

 

2. For P.O.D. accounts, sums remaining on deposit belong to the surviving P.O.D. 

beneficiary.  If there is more than one P.O.D. beneficiary, and all survive, they are 

entitled to payment in equal shares, unless written instructions on account from 

owner provide otherwise.  Wis. Stat. § 705.04(2). 

 

3. Subject to rights of the financial institution, if a P.O.D. beneficiary predeceases the 

original payee (owner), the interest of the deceased beneficiary passes to his or her 

heirs.  If no heirs survive, then the interest passes to the surviving P.O.D. 

beneficiaries.  Wis. Stat. § 705.04(2)(d), (e). 

 

  Note.  These sections coordinate provisions for P.O.D. beneficiaries with the 

general anti-lapse provisions of Wis. Stat. § 854.06. 

 

  Note.  The statute does not provide direction on how to establish rights of the 

issue of a deceased P.O.D. beneficiary.  The authors presume that the financial 

institution will accept a death certificate and an affidavit regarding proper 

beneficiaries. 

 

4. Any sums in the P.O.D. account may be paid to the P.O.D. beneficiary, or 

beneficiaries, upon presenting to the financial institution proof of death of original 

payee (owner).  Sums may be paid to the beneficiary or beneficiaries without regard 

to claims by the issue of a predeceased beneficiary under Wis. Stat. § 705.04(2)(d).  

If no beneficiaries survive, the account is payable to the estate of the last owner to 

die.  If the account is a marital account, only the 50% of the account not owned by 

the surviving spouse (assuming he or she is named as a party on the account) passes 

to named P.O.D. beneficiary or beneficiaries.  Wis. Stat. § 705.06(1)(c). 

 

  Note.  Most P.O.D. provisions apply only to contracts entered into after August 

1, 2006. 

 

C. Direct Payment of Decedent-Employee’s Wages to Dependents  [§ 5.23] 
 

1. If employee to whom wages are due dies, spouse, domestic partner, child, or other 

dependent living with employee at time of death may make demand for wages.  

Wis. Stat. § 109.03(3). 

 

2. Employer must make payment no sooner than five days after employee’s death. 

 

3. If decedent-employee leaves no relatives, employer may apply payment to debts 

owed by decedent-employee to creditors in order of preference.  Wis. Stat. § 859.25. 
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4. Payment releases employer as to amount of payment. 

 

D. Direct Payment of Decedent-Employee’s Cash Bond to Dependents  

[§ 5.24] 
 

1. If employee for whom cash bond has been deposited dies before bond is withdrawn, 

employer and employee’s relative, as determined by statute, may make withdrawal 

of bond, together with principal and interest, no sooner than five days after 

employee’s death and before filing of Petition for Formal Administration or 

testamentary letters.  Wis. Stat. § 103.165(3). 

 

2. If decedent-employee leaves no relatives, employer may apply bond to debts owed 

by decedent-employee to creditors in order of preference.  Wis. Stat. § 859.25. 

 

3. Withdrawal releases employer as to amount of payment. 

 

E. Transfer of Securities  [§ 5.25] 
 

1. Subject to the rights of the registering entity, ownership of securities registered in 

beneficiary form passes to beneficiary or beneficiaries who survive all owners upon 

death of sole owner or last to die of multiple owners and to any predeceased 

beneficiary’s heirs under the anti-lapse provisions of Wis. Stat. § 854.06(3).  Wis. 

Stat. §§ 705.27–.28. 

 

  Note.  See Notes to section 5.22, supra, for similar issues related to P.O.D. 

beneficiaries. 

 

2. If no beneficiary survives, security belongs to estate of deceased sole owner or 

estate of last to die of multiple owners. 
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Forms and Letters 
 

 

■  Transfer by Affidavit 

 

Form 5.1A  Instructions for Completing Wisconsin’s Transfer by Affidavit ($50,000 Gross 

and Under) (EST-0314) 

Form 5.1B Transfer by Affidavit (EST-0251) 

Form 5.1C Affidavit of Heirship – Addendum to Transfer by Affidavit (EST-0312) 

Form 5.1D Affidavit of Service OR Waiver of Notice – Addendum to Transfer by Affidavit 

(EST-0313) 

Form 5.2  Letter Requesting Execution of Initial Summary Procedure Documents  

 (EST-0252) 

Form 5.3  Statement of Transfer of Vehicles to a Surviving Spouse, Domestic Partner or 

Heir (MV2300) (EST-0170) 

 

■  Summary Settlement 

 

Form 5.4  Petition for Summary Settlement (EST-0253) 

Form 5.5  Waiver and Consent (EST-0254) 

Form 5.6  Order and Notice for Hearing on Petition for Summary Settlement (EST-0255) 

Form 5.7  Letter to Interested Person Regarding Summary Settlement (EST-0256) 

Form 5.8  Signature Bond in Estate or Trust Proceedings (EST-0201) 

Form 5.9  Court Approval of Signature Bond in Estate or Trust Proceedings (EST-0310) 

Form 5.10  Order on Petition for Summary Settlement (EST-0258) 

Form 5.11  Letter to Register of Deeds to Record Order on Petition for Summary 

Settlement (EST-0259) 

 

■  Summary Assignment 

 

Form 5.12  Petition for Summary Assignment (EST-0260) 

Form 5.13  Notice to Creditors for Summary Assignment (EST-0261) 

Form 5.14  Order and Notice of Hearing Petition on Summary Assignment (EST-0262) 

Form 5.15  Affidavit of Additional Property and/or Creditor for Summary Assignment 

(EST-0263) 

Form 5.16  Signature Bond in Estate or Trust Proceedings (EST-0201) 

Form 5.17  Court Approval of Signature Bond in Estate or Trust Proceedings (EST-0310) 

Form 5.18  Order on Petition for Summary Assignment (EST-0265) 

 

■  Termination of Life Estate and Joint Tenancy 

 

Form 5.19  Petition for Termination of Joint Tenancy or Life Estate (EST-0266) 

Form 5.20  Certificate of Termination of Joint Tenancy or Life Estate (EST-0267) 

 

■  Summary Confirmation of Interest in Property 

 

Form 5.21  Petition for Summary Confirmation of Interest in Property (EST-0268) 

Form 5.22  Certificate of Summary Confirmation of Interest in Property (EST-0269) 

Form 5.23  Termination of Decedent’s Interest (TOD-110/HT-110) (EST-0162) 
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■  Determination of Descent of Property 

 

Form 5.24  Petition for Certificate of Descent/Judgment Determining Descent (EST-0271) 

Form 5.25  Order and Notice for Hearing on Petition for Judgment Determining Descent  

(EST-0272) 

Form 5.26  Certificate of Descent (EST-0273) 

Form 5.27  Judgment Determining Descent (EST-0274) 
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VIII. Transfer by Affidavit ($50,000 and Under)   
 
 

Commentary and Instructions for Forms 5.1A–5.1D 
 

When a decedent leaves an estate of $50,000 or less in property subject to administration, any 

heir, guardian of the decedent at the time of decedent’s death, or trustee of a revocable trust created 

by the decedent may receive the decedent’s property upon furnishing the Transfer by Affidavit 

(Form 5.1B) to any person who has custody of the decedent’s property.  If the decedent’s estate 

includes an interest in (or lien upon) real property, the heir, guardian, or trustee of the decedent’s 

revocable trust must record the Transfer by Affidavit (and related forms, if needed) in the register 

of deeds’ office for each county in which the real property is located. 

 

In 2019, the Transfer by Affidavit form was revised; two optional forms were also added. 

Form 5.1A is the instruction sheet for completing the form(s). See 

https://www.wisbar.org/forPublic/INeedInformation/Documents/Transfer%20by%20Affidavit%20

Instructions.pdf (last updated July 17, 2019). Form 5.1B is the Transfer by Affidavit form. See 

https://www.wisbar.org/forPublic/INeedInformation/Documents/Transfer%20by%20Affidavit.PDF 

(last updated July 17, 2019). Form 5.1C is an Affidavit of Heirship. See 

https://www.wisbar.org/forPublic/INeedInformation/Documents/Affidavit%20of%20Heirship

%20-%20addendum%20to%20Transfer%20by%20Affidavit.pdf (last updated July 17, 2019). 

Form 5.1D is an Affidavit of Service OR Waiver of Notice. See 

https://www.wisbar.org/forPublic/INeedInformation/Documents/Affidavit%20of%20Service%20or

%20Waiver%20of%20Notice.pdf (last updated July 17, 2019). These forms are also available on 

the Wisconsin Register of Deeds Association website, https://www.wrdaonline.org/forms (last 

visited Apr. 22, 2021). 

 

  Note. If transferring an interest in real estate, submit the following items with the transfer 

by affidavit to the register of deeds: 

 Affidavit of Heirship 

 Affidavit of Service OR Waiver of Notice 

 If required, proof of Certified Mail Delivery to Estate Recovery Program showing the 

delivery date 

 Legal description of the real estate to be transferred 

 Completed Wisconsin Electronic Real Estate Transfer Receipt 

 

  Note. If the recipient wants title insurance or the property will be sold under the standard 

offer to purchase form, confirm that a title insurance company will provide title insurance 

based on the real estate transfer via a transfer by affidavit.  If the parcel will be sold under the 

standard offer to purchase form, the title commitment should be received before signing the 

offer to purchase. 

 

Contents (Transfer by Affidavit – $50,000 and Under) 
 

  Note.  Complete the form, using black ink only, if transferring an interest in real estate for 

recording purposes. 

 

#1  If an interest in real estate is being transferred and the affidavit will be recorded, include the 

person and address to which the register of deeds should return the affidavit. 

https://www.wisbar.org/forPublic/INeedInformation/Documents/Transfer%20by%20Affidavit%20Instructions.pdf
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https://www.wisbar.org/forPublic/INeedInformation/Documents/Affidavit%20of%20Heirship%20-%20addendum%20to%20Transfer%20by%20Affidavit.pdf
https://www.wisbar.org/forPublic/INeedInformation/Documents/Affidavit%20of%20Heirship%20-%20addendum%20to%20Transfer%20by%20Affidavit.pdf
https://www.wisbar.org/forPublic/INeedInformation/Documents/Affidavit%20of%20Service%20or%20Waiver%20of%20Notice.pdf
https://www.wisbar.org/forPublic/INeedInformation/Documents/Affidavit%20of%20Service%20or%20Waiver%20of%20Notice.pdf
https://www.wrdaonline.org/forms
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#2  Obtain the parcel identification number from the most recent real estate tax bill (necessary 

only if an interest in real estate is being transferred). 

#3  The person seeking the transfer of property must be an heir, a trustee of a revocable trust 

created by the decedent, the decedent’s former guardian, or the person identified in the 

decedent’s will as a personal representative. Note that if the person is signing as personal 

representative, the affidavit cannot be used to transfer the decedent’s interest in real estate. 

#4  Accurately state the amount. 

#5,  Check all boxes that apply.  If the decedent was a resident of a state or county hospital 

#6  or institution, or was responsible for an outstanding obligation to the state or county for 

specified services, or if the decedent or the decedent’s spouse received long-term community 

support services, medical assistance (MA), long-term care services, Wisconsin chronic-

disease-program benefits, or any of the other services described in Wis. Stat. § 859.07(2), 

send the Probate Claims Notice to the DHS, DCF, or the Department of Corrections, as 

appropriate, and the county clerk.  See supra Forms 3.6–3.7.  Attach proof of delivery of the 

notice showing a delivery date at least 10 days before the date the Transfer by Affidavit is 

delivered to the transferee. 

#7  Describe the property to be transferred and enter the property’s value. 

#8  Enter the name of the person seeking the transfer of property. 

 

Contents (Affidavit of Heirship) 

 

 This form is used to establish the identity of the decedent’s heirs. 

 

Contents (Affidavit of Service OR Waiver of Notice) 

 

 This form is used to prove notice of the Transfer by Affidavit form was given (or waived) by 

heirs, thereby allowing the Transfer by Affidavit to be immediately recorded in the office of 

the register of deeds in each county in which the decedent had an interest in real estate. 

 

Distribution 
 

Originals:  File with the custodian; record with register of deeds in county where real 

property or secured interest in real property located 

Duplicate originals:  Transferee 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.03 
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Form 5.1A Instructions for Completing Wisconsin’s Transfer by 

Affidavit (EST-0314) 
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Form 5.1B  Transfer by Affidavit (EST-0251) 
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Form 5.1C  Affidavit of Heirship (Addendum to Transfer by 

Affidavit) (EST-0312) 
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Form 5.1D  Affidavit of Service OR Waiver of Notice (Addendum to 

Transfer by Affidavit) (EST-0313) 
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IX. Letter Requesting Execution of Initial Summary Procedure Documents   
 

 

Commentary and Instructions for Form 5.2 
 

Use Form 5.2 to send summary documents to the person who is petitioning for the summary 

proceeding. 

 

Distribution 
 

Original:  Petitioner 

Conformed copies:  Firm file 
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Form 5.2  Letter Requesting Execution of Initial Summary 

Procedure Documents (EST-0252) 
 

 
(Date) 

 
(Petitioner’s Name) 
(Address) 

 
Re: Estate of (Decedent’s Name) 

 
Dear (Petitioner’s Name): 

 
This letter will confirm our telephone conversation.  We have prepared the following 

documents for your signature: 

 
(Choose appropriate alternative) 

 
Transfer by Affidavit 
Petition for Summary Settlement 
Petition for Summary Assignment 
Petition for Summary Confirmation of Interest in Property 
Petition for Determination of Descent 

 
(Continue) 

 
Enclosed please find draft copies of the above referenced documents.  Please review them 
carefully and let me know if you have any changes, corrections, or questions.  If they are 
satisfactory, please call for an appointment to come in and sign them. 
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X. Statement of Transfer of Vehicles to a Surviving Spouse, Domestic Partner 

or Heir (MV2300)   
 

 

Commentary and Instructions for Form 5.3 
 

The Statement of Transfer of Vehicles to a Surviving Spouse, Domestic Partner or Heir is 

used to transfer motor vehicles to the spouse, domestic partner, or any heir when the value of the 

decedent’s estate is less than $50,000. 

 

Use this form to transfer up to five vehicles.  The transfer fee per vehicle, which is stated on 

the form, is $0 for a surviving spouse or domestic partner and $164.50 for other surviving heirs. 

 

Contents 
 

#1  Enter the surviving spouse or domestic partner’s or heir’s name. 

#2  Enter the surviving spouse or domestic partner’s or heir’s address. 

#3  Enter the value of property held in the decedent’s sole name. 

 

References 
 

Wis. Stat. § 867.03 
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Form 5.3  Statement of Transfer of Vehicles to a Surviving Spouse, 

Domestic Partner or Heir (MV2300) (EST-0170) 
 
 

 



  CHAPTER 5 

 

 

5-30 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

XI. Petition for Summary Settlement   
 

 

Commentary and Instructions for Form 5.4 
 

Summary settlement may be used to probate small estates without appointing a personal 

representative.  The estate must be one in which the value of the estate either (1) does not exceed 

the estate’s costs, expenses, allowances, and claims; or (2) does not exceed $50,000 and the 

decedent is survived by a spouse, domestic partner, or minor children.  An estate proceeding 

commenced under some other procedure may be terminated under summary settlement whenever 

the requirements for summary settlement are met.  Use the Petition for Summary Settlement to 

initiate summary settlement proceedings. 

 

Contents 
 

#1  State the relationship or interest of the petitioner to the decedent. 

#2  Check the applicable box. 

#3  Check the applicable box to indicate why the estate qualifies for summary settlement. 

#4  The statement of property is similar to the inventory in formal probate and is subject to a 

filing fee.  Refer to the instructions for Form 4.26, supra. 

#5  Interested persons include heirs, beneficiaries, named trustees, named personal 

representatives, and additional persons as the court may order. 

#6  Check all boxes that apply.  If the decedent was a resident of a state or county hospital or 

institution, or was responsible for an outstanding obligation to the state or county for specified 

services, or if the decedent or the decedent’s spouse received long-term community support 

services, MA, long-term care services, Wisconsin chronic-disease-program benefits, or any of 

the other services described in Wis. Stat. § 859.07(2), send the Probate Claims Notice to the 

DHS, DCF, or the Department of Corrections, as appropriate, and the county clerk.  See supra 

Forms 3.6–3.7. 

#7  If the appointment of a special administrator is necessary or required by the court, check the 

applicable boxes and list the powers granted to the special administrator.  (For more 

information on special administration, see sections 6.7, 6.8, infra, and the commentary and 

instructions for Forms 4.49 through 4.54, supra.) 

#8  The petitioner may be any person who has standing to petition for probate of an estate under 

Wis. Stat. § 856.07. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.01 
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Form 5.4  Petition for Summary Settlement (EST-0253) 
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XII. Waiver and Consent   
 

 

Commentary and Instructions for Form 5.5 
 

This form is used for waivers and consents in summary procedures. 

 

  Note.  Because the court is authorized to proceed with summary procedures with or 

without notice, the form might not be required.  Check with your clerk of court. 

 

Contents 
 

#1  Check the applicable block. 

#2  Insert name of interested person. 

#3  Insert date the interested person signs. 

 

Distribution 
 

Original:  File with the court 

Conformed Copies:  Petitioner and firm file 

Person waiving notice 

 

References 
 

(Summary settlement) Wis. Stat. §§ 867.01, 879.09 

(Summary assignment) Wis. Stat. §§ 867.02, 879.09 
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Form 5.5  Waiver and Consent (EST-0254) 
 
 

 



  CHAPTER 5 

 

 

5-36 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

 



SUMMARY PROCEDURES 

 

 

© June 2021, State Bar of Wisconsin  5-37 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

XIII. Order and Notice for Hearing on Petition for Summary Settlement   
 

 

Commentary and Instructions for Form 5.6 
 

When a Petition for Summary Settlement has been filed, the court will set a date to hear the 

petition.  The hearing may be without notice if so ordered by the court or if the interested persons 

waive notice.  If the hearing is held without notice, an Order and Notice for Hearing is customarily 

not required.  The court may require notice by mail, personal service, or publication.  Notice 

requirements may differ significantly from county to county. 

 

The Order and Notice for Hearing serves for hearings with or without notice.  If the hearing 

follows publication of notice, publication must take place within 15 days after the date of the order. 

 

Contents 
 

#1  The court will insert the date and time. 

#2  Enter the name of the newspaper designated for publication of legal notices. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Newspaper designated for publication of notice, petitioner, and firm file 

 

References 
 

Wis. Stat. § 867.01(3)(d) 
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Form 5.6  Order and Notice for Hearing on Petition for Summary 

Settlement (EST-0255) 
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XIV. Letter to Interested Person Regarding Summary Settlement   
 

 

Commentary and Instructions for Form 5.7 
 

Once the Petition for Summary Settlement has been filed with the court and if the court 

requires notice, the Petition and the Order and Notice for Hearing must be served on all parties at 

least 20 days before the hearing.  Wis. Stat. § 879.05.  If service is by mail, prepare an Affidavit of 

Service and a copy of the affidavit and file these with the court.  See Form 4.9, supra, for an 

example of how to prepare the affidavit.  In any event, it is good practice to provide all interested 

persons with copies of all pertinent documents. 

 

Distribution 
 

Originals:  Interested persons 

Conformed copies:  Firm file 

 

References 
 

Wis. Stat. § 867.01(3)(d) 
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Form 5.7  Letter to Interested Person Regarding Summary 

Settlement (EST-0256) 
 
 

(Date) 

 
(Interested Person’s Name) 
(Address) 

 
Re: Estate of (Decedent’s Name) 

 
Dear (Interested Person’s Name): 

 
Enclosed is a copy of a Petition for Summary Settlement in the Estate of    (Decedent’s 

Name)   .  Please read it over carefully, and if you have any questions about its meaning or effect, 
please contact us. 

 
Also enclosed is a copy of the Order and Notice for Hearing Petition for Summary Settlement 

scheduling.  A hearing on this petition will be held in Room    (Room No.)    of the            County 
courthouse at    (Court’s Address)   , Wisconsin, on    (Weekday)   ,    (Date)   , at    (Time)    
(A.M./P.M.).  It will not be necessary for you to be present unless you want to object to the 
proceedings. 
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XV. Signature Bond in Estate or Trust Proceedings and Court Approval of 

Signature Bond in Estate or Trust Proceedings   
 

 

Commentary and Instructions for Forms 5.8–5.9 
 

Because summary settlement is accomplished without a personal representative who could be 

held liable for misdeeds, the court is entitled to require a bond of the petitioner in an amount the 

court deems sufficient to indemnify the petitioner.  Note that bonding companies may have forms 

that will serve in place of this court-approved form. 

 

Contents (Signature Bond in Estate or Trust Proceedings) 
 

#1  Enter the principal’s name. 

#2  Enter the name of either the bonding company or the individual surety. 

#3  The court will set the bond amount.  Check with the clerk or the register in probate before 

completing this line. 

#4  Check the applicable box to indicate the principal’s role in connection with the estate. 

#5  Provide signature of the petitioner. 

#6  Enter the names of witnesses to the signatures. 

#7  Enter the county of the surety’s legal residence. 

#8  Provide signatures and addresses for individual sureties. 

#9  Signature must be notarized. 

 

Contents (Court Approval of Signature Bond in Estate or Trust Proceedings) 
 

#1  The court will enter the date. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner, bonding company, and firm file 

 

References 
 

Wis. Stat. § 867.01(3)(c) 
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Form 5.8  Signature Bond in Estate or Trust Proceedings (EST-0201) 
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Form 5.9  Court Approval of Signature Bond in Estate or Trust 

Proceedings (EST-0310) 
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XVI. Order on Petition for Summary Settlement   
 

 

Commentary and Instructions for Form 5.10 
 

When the court is satisfied that the estate can properly be settled by summary settlement, and 

after hearing, the court will sign and date the Order on Petition for Summary Settlement.  If a 

Probate Claims Notice to DHS (Form 3.7) was required, the order cannot be entered until 30 days 

after such notice was given.  This will conclude the probate.  The order will transfer all assets, 

settle all claims and debts, terminate joint and life tenancies, and make any special allowances 

provided by statute. 

 

Contents 
 

#1  Interested persons include heirs, beneficiaries, named trustees, named personal 

representatives, and such additional persons as the court may order. 

#2  Check the applicable box. 

#3  Check the applicable box indicating why the estate qualifies for summary settlement. 

#4  Repeat the information listed in the Petition for Summary Settlement.  See the instructions for 

Form 5.4 (item 4). 

#5  List the payments to be made. 

#6  If a special administrator is appointed, describe the powers granted to the special 

administrator.  See the instructions for Form 5.4 (item 7). 

#7  List the beneficiaries and the property each will receive. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.01(3)(f) 
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Form 5.10  Order on Petition for Summary Settlement (EST-0258) 
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XVII. Letter to Register of Deeds to Record Order on Petition for Summary 

Settlement   
 

 

Commentary and Instructions for Form 5.11 
 

Record the Order on Petition for Summary Settlement (Form 5.10) in all counties in which 

real property affected by the order is located.  Use Form 5.11 to mail a certified copy or original of 

the Order on Petition for Summary Settlement to the registers of deeds in the counties involved. 

 

Distribution 
 

Original:  Register(s) of deeds 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.01(3)(h) 
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Form 5.11  Letter to Register of Deeds to Record Order on Petition 

for Summary Settlement (EST-0259) 
 
 

(Date) 

 
(Name) 
Register of Deeds 
(County Name) County Courthouse 
(Address) 

 
Re: Estate of (Decedent’s Name) 

 
Dear (Name): 

 
Please record the enclosed Order on Petition for Summary Settlement, which affects title to 

real estate in your county.  We have also enclosed a check in the amount of $    (Amount)    for 
recording fees.  Thank you for your cooperation in this matter. 
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XVIII. Petition for Summary Assignment   
 

 

Commentary and Instructions for Form 5.12 
 

Summary assignment is used to probate estates that do not exceed $50,000 in value and 

cannot be summarily settled.  Summary assignment is a short form of probate in which no personal 

representative is involved.  Use the Petition for Summary Assignment to initiate summary 

assignment proceedings. 

 

  Practice Tip.  Some courts require actual appearances when summary assignment is used.  

On the other hand, a court, even the same court, may allow use of informal probate procedures 

entirely by mail even when the estate otherwise qualifies for summary assignment. 

 

Creditors have three months after publication of notice to file claims.  Nevertheless, the court 

may distribute the estate 30 days after publication of notice, and assignees will thereby become 

liable to creditors.  The court may require the petitioner or assignee to post bond. 

 

Contents 
 

#1  State the relationship or interest of the petitioner to the decedent. 

#2  Check the applicable box. 

#3  Verify that the estate qualifies for summary assignment. 

#4  Check the applicable box to indicate whether the decedent died testate or intestate. 

#5  The statement of property is similar to the Inventory in formal probate and is subject to a 

filing fee.  Refer to the instructions for Form 4.26, supra. 

#6  Interested persons include heirs, beneficiaries, named trustees, named personal 

representatives, and such additional persons as the court may order. 

#7  Check all boxes that apply.  If the decedent was a resident of a state or county hospital or 

institution, or was responsible for an outstanding obligation to the state or county for specified 

services, or if the decedent or the decedent’s spouse received long-term community support 

services, MA, long-term care services, Wisconsin chronic-disease-program benefits, or any of 

the other services described in Wis. Stat. § 859.07(2), send the Probate Claims Notice to DHS, 

DCF, or the Department of Corrections, as appropriate, and the county clerk.  See supra 

Forms 3.6–3.7. 

#8  If a special administrator is appointed, check the box and list the powers granted to the special 

administrator.  (For more information on special administration, see sections 4.34–.36, supra, 

and the commentary and instructions for Forms 4.49–.54, supra.) 

#9  If necessary, check the box and insert the name and address of the special administrator. 

#10  The petitioner may be any person who has standing to petition for probate of an estate under 

Wis. Stat. § 856.07. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.02 
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Form 5.12  Petition for Summary Assignment (EST-0260) 
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XIX. Notice to Creditors for Summary Assignment   
 

 

Commentary and Instructions for Form 5.13 
 

Give notice to creditors in summary assignment proceedings by publishing the Notice to 

Creditors for Summary Assignment.  Creditors have three months from the date of publication to 

file claims against the estate or the recipients of the estate’s property.  Publication should be made 

as a class 1 notice under Wis. Stat. ch. 985 (one insertion in newspaper). 

 

Wis. Stat. §§ 859.02 and 859.48 require that creditors be sent a copy of the notice to ensure 

that claims are cut off. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner, each known creditor, newspaper designated for publication of 

notice, and firm file 

 

References 
 

Wis. Stat. §§ 859.02, 859.48, 867.02(2)(d) 
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Form 5.13  Notice to Creditors for Summary Assignment (EST-0261) 
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XX. Order and Notice of Hearing of Petition on Summary Assignment   
 

 

Commentary and Instructions for Form 5.14 
 

The court may or may not require notice to interested persons.  When notice is required, the 

petitioner must do so by mail and publication or personal service.  See Wis. Stat. §§ 879.03, 

879.05. 

 

Contents 
 

#1  The court determines the date, but the date must be at least 30 days after publication of Notice 

to Creditors for Summary Assignment. 

#2  The court will enter the date and time.  Check with the clerk or register in probate. 

#3  Enter the name of the newspaper designated for publication of legal notices.  See Wis. Stat. 

§ 985.03. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner, each known creditor, all interested persons, newspaper designated 

for publication of notice, and firm file 

 

References 
 

Wis. Stat. § 867.02(2)(d) 
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Form 5.14  Order and Notice of Hearing Petition on Summary 

Assignment (EST-0262) 
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XXI. Affidavit of Additional Property and/or Creditor for Summary 

Assignment   
 

 

Commentary and Instructions for Form 5.15 
 

The Affidavit of Additional Property and/or Creditor for Summary Assignment lists the 

decedent’s property and creditors.  It is statutorily permissible for this information to be contained 

in the Petition for Summary Assignment (Form 5.12).  The affidavit would be used if the 

information on the petition were inaccurate; otherwise, the affidavit is unnecessary.  When the 

affidavit is filed, the court will require a filing fee as specified in Wis. Stat. § 814.66. 

 

Contents 
 

#1  The detailed description is similar to the Inventory in formal probate.  Refer to the instructions 

for Form 4.26, supra. 

#2  See MIL Section 28. 

#3  Enter the petitioner’s name. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.02(2)(am) 
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Form 5.15  Affidavit of Additional Property and/or Creditor for 

Summary Assignment (EST-0263) 
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XXII. Signature Bond in Estate or Trust Proceedings and Court Approval of 

Signature Bond in Estate or Trust Proceedings   
 

 

Commentary and Instructions for Forms 5.16–5.17 
 

Under summary assignment, the assignees of the decedent’s estate are liable to creditors who 

have legal claims against the estate.  This liability is up to the amount assigned to them.  The court 

may require the assignees to be bonded in such amount.  The court may also require a signature 

bond.  See Forms 5.8–5.9.  Check with the court before preparing bonds. 

 

Contents (Signature Bond in Estate or Trust Proceeding) 
 

#1  Enter the principal’s name. 

#2  Enter the name of either the bonding company or the individual surety. 

#3  The court will set the bond amount.  Check with the clerk or the register in probate before 

completing this line. 

#4  Check the applicable box to indicate the principal’s role in connection with the estate. 

#5  Provide signature of the petitioner. 

#6  Enter the names of witnesses to the signatures. 

#7  Enter the county of the surety’s legal residence. 

#8  Provide signatures and addresses for individual sureties. 

#9  Signature must be notarized. 

 

Contents (Court Approval of Signature Bond in Estate or Trust Proceeding) 
 

#1  The court will enter the date. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Sureties, principal, and firm file 

 

References 
 

Wis. Stat. § 867.02(2)(c) 
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Form 5.16  Signature Bond in Estate or Trust Proceedings (EST-0201) 
 
 

 
 



SUMMARY PROCEDURES 

 

 

© June 2021, State Bar of Wisconsin  5-63 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

Form 5.17  Court Approval of Signature Bond in Estate or Trust 

Proceedings (EST-0310) 
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XXIII. Order on Petition for Summary Assignment   
 

 

Commentary and Instructions for Form 5.18 
 

The Order on Petition for Summary Assignment is the legal determination of rights to the 

estate.  The rights are assigned in the sequence that the court determines that persons are entitled to 

the property.  The order legally transfers property ownership. 

 

Contents 
 

#1  Interested persons include heirs, beneficiaries, named trustees, named personal 

representatives, and such additional persons as the court may order. 

#2  Check the applicable box. 

#3  Refer to the Proof of Publication (Form 3.19) for date. 

#4  Check the applicable box indicating why the estate qualifies for summary assignment. 

#5  Check the applicable box to indicate whether the decedent died testate or intestate. 

#6  Repeat the information listed in the Summary Assignment Petition.  See the instructions for 

Form 5.12 (item 5), supra. 

#7  List the payments to be made. 

#8  List the beneficiaries, as appropriate, and the property each receives. 

#9  If a special administrator is appointed, describe the powers granted to the special 

administrator.  See the instructions for Form 5.12 (item 8), supra. 

#10  List the beneficiaries and the property they will receive. 

#11  If necessary, check the box and insert the name of the special administrator and the 

appropriate bond information.  See supra Forms 5.16–5.17. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  All assignees and firm file; record a duplicate or certified copy with the 

register of deeds in affected counties 

 

References 

 

Wis. Stat. § 867.02(2)(g) 
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Form 5.18  Order on Petition for Summary Assignment (EST-0265) 
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XXIV. Petition for Termination of Joint Tenancy or Life Estate and Certificate of 

Termination of Joint Tenancy or Life Estate   
 

 

Commentary and Instructions for Forms 5.19 and 5.20 
 

If the decedent’s estate includes joint tenancy property, the surviving joint tenants 

automatically become the legal owners of the jointly held property.  However, without some legal 

indication that the joint tenancy interest has ended, the surviving joint tenant may find it difficult to 

convey the property.  A legal termination of the joint tenancy property interest must therefore be 

obtained. 

 

If the spouses took title to property as joint tenants before January 1, 1986, the property is still 

owned as joint tenancy.  Property acquired by spouses as joint tenants after January 1, 1986, will be 

considered survivorship marital property in the absence of a marital property agreement.  Wis. Stat. 

§ 766.31(8). 

 

Use the Petition for Termination of Joint Tenancy or Life Estate to petition the court for a 

Certificate (see Form 5.19) in recordable form that terminates the special interest. 

 

The Certificate of Termination of Joint Tenancy or Life Estate (PR-1927), issued by the court, 

constitutes legal notice that the joint ownership has been terminated and the surviving joint 

tenant(s) is now the legal owner of the property.  If the termination affects real property, the 

certificate should be recorded with the register of deeds. 

 

The form may also be used to terminate a life estate.  A life estate is a person’s right to use 

some property for the term of his or her life.  The life estate gives the person no control over the 

ultimate disposition of that property.  The person who has created the life estate will have 

determined who will succeed to the property upon the life tenant’s death. 

 

This termination procedure puts the remainderman (the person to whom the remainder is 

devised) in complete ownership and control of the property and clears the record title to the 

property.  The certificate, issued by the court, is the legal indication that the life estate has ended 

and that the remainderman is entitled to full ownership of the property.  Therefore the certificate 

will be recorded with the register of deeds. 

 

Contents (Petition for Termination of Joint Tenancy or Life Estate) 
 

#1  State the petitioner’s interest in the property. 

#2  Enter the legal description of the property, designate the type of property interest of the 

decedent being terminated (joint tenancy or life estate) or vested (survivorship marital 

property), and enter recording data. 

#3  The petitioner should be either the remainderman or the surviving joint tenant or the surviving 

spouse. 
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Distribution 
 

Original:  File with the court and provide certified copies or duplicate original to the 

register of deeds 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.04 
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Form 5.19  Petition for Termination of Joint Tenancy or Life Estate 

(EST-0266) 
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Form 5.20  Certificate of Termination of Joint Tenancy or Life Estate 

(EST-0267) 
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XXV. Petition for Summary Confirmation of Interest in Property, Certificate of 

Summary Confirmation of Interest in Property, and Termination of 

Decedent’s Interest   
 

 

Commentary and Instructions for Forms 5.21, 5.22, and 5.23 
 

A variety of property interests can be transferred through the register of deeds at the death of 

the owner of the interests.  The register of deeds can be used to terminate a decedent’s interest in 

real property in which the decedent was a joint tenant, had a vendor’s or mortgagee’s interest, or 

had a life estate (each a transfer pursuant to Wis. Stat. § 867.045).  The register of deeds can also 

be used to confirm a recipient’s interest in property specified in a marital property agreement, 

survivorship marital property, a third-party confirmation, or a nonprobate transfer on death as 

described in Wis. Stat. § 705.10(1). 

 

Wis. Stat. § 867.045 pertains to the decedent’s interest as a joint tenant or life tenant in real 

property, in the vendor’s interests in land contracts, and in a mortgagee’s interests in mortgages. 

 

Wis. Stat. § 867.046(2) pertains to interests of the decedent in real and personal property 

(including but not limited to, savings and checking accounts, securities, and money and other 

benefits due as noted in Wis. Stat. § 705.10) that are held as survivorship marital property, or noted 

in insurance policies, employment contracts, bonds, mortgages, promissory notes, certificated or 

uncertificated securities, account agreements, custodial agreements, deposit agreements, 

compensation plans, pension plans, individual retirement accounts, employee benefit plans, trusts, 

conveyances, deeds of gift, marital property agreements, vendor interests in land contracts, 

mortgagee interests in mortgages, or other written instruments of similar nature. 

 

The Termination of Decedent’s Interest form (Form 5.23) can be used by persons entitled to 

receive any of these property interests from a decedent under Wis. Stat. § 867.045(1) or Wis. Stat. 

§ 867.046(2). 

 

If the decedent had an interest in real estate, a land contract, or a mortgage, the form should be 

recorded with the register of deeds in the county in which the real estate is located.  If the transfer 

does not involve an interest in real estate, record the form with the register of deeds of the county 

in which the decedent lived at the time of his or her death. 

 

If an interest in real estate is being transferred by the form, the following should be submitted 

with the form: a copy of the document that shows joint tenancy, life estate, survivorship marital 

property, vendor’s interest, or mortgagee’s interest or other interest noted above; and a copy of the 

real estate tax bill for each parcel for the year immediately preceding the decedent’s death (check 

with the local county, since practice varies with regard to the need to include real estate tax bills). 

 

If the form is conveying an interest in personal property, include on an attachment (1) the 

name of the company, the last three digits only of the certificate or serial numbers, if any, and the 

ownership interest (such as the number of shares of stock, percentage interest or number of units in 

a partnership or limited liability company); (2) for savings and checking accounts, the name and 

address of the financial institution in which the savings and checking accounts are located along 

with the last three digits only in the account number; or (3) for a vendor’s interest in land contract 

and mortgagee’s interest in mortgage, a copy of the land contract or mortgage containing a legal 

description of the real estate affected. 
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Use of the Termination of the Decedent’s Interest form is prima facie evidence of the transfer 

(Wis. Stat. § 867.046(5)).  However, this form does not produce the certificate under the court’s 

seal described in Wis. Stat. § 867.046(1m) and discussed immediately below, a procedure with 

which third parties and transfer agents may be more comfortable. 

 

As an alternative to using the Termination of the Decedent’s Interest, the procedure described 

in Wis. Stat. § 867.046(1m) may be used.  This procedure permits the beneficiary entitled to the 

property interest to petition the court (Form 5.21) of the county in which the decedent was 

domiciled (or if the decedent was not domiciled in Wisconsin, of any county in which the property 

is located) for a certificate under the seal of the court (Form 5.22).  This certificate, among other 

things, recites that title to certain assets in which the decedent had an interest passed to the 

beneficiary upon the decedent’s death, as stated in the marital property agreement. The certificate is 

prima facie evidence of the facts recited.  This procedure has the benefit of obtaining a document 

under the court’s seal but may require payment of the inventory filing fee on the value of the assets 

passing under the petition and certificate. 
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Form 5.21  Petition for Summary Confirmation of Interest in 

Property (EST-0268) 
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Form 5.22  Certificate of Summary Confirmation of Interest in 

Property (EST-0269) 
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Form 5.23  Termination of Decedent’s Interest (HT-110/TOD-110) 

(EST-0162) 
 
 

 



SUMMARY PROCEDURES 

 

 

© June 2021, State Bar of Wisconsin  5-77 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

XXVI. Petition for Certificate of Descent/Judgment Determining Descent   
 

 

Commentary and Instructions for Form 5.24 
 

In rare cases, long periods may pass between the death of a property owner and the 

commencement of any estate proceeding.  When six years have passed without the commencement 

of any action, any person interested in the estate may petition for a Certificate of Descent or a 

Judgment Determining Descent to establish the legal ownership of the property constituting the 

estate.  A certificate is granted after a hearing without notice, while a judgment may be obtained 

only after hearing with notice. 

 

Contents 
 

#1  Check the box if the decedent was not domiciled in Wisconsin but had property in the county 

in which the petition is being filed. 

#2  State the petitioner’s interest defined in Wis. Stat. § 851.21. 

#3  See MIL Section 5 for a list of the decedent’s heirs. 

#4  The estate may be subject to an inheritance tax but only if the decedent died before January 1, 

1992.  Check the applicable box. 

#5  Provide exact legal descriptions of the property, when available. 

#6  Enter the name of each heir and specify that person’s interest in the property. 

#7  Enter the petitioner’s name. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.05 
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Form 5.24  Petition for Certificate of Descent/Judgment 

Determining Descent (EST-0271) 
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XXVII. Order and Notice for Hearing on Petition for Judgment Determining 

Descent   
 

 

Commentary and Instructions for Form 5.25 
 

If a Certificate of Descent (Form 5.26) or Judgment Determining Descent (Form 5.27) will be 

necessary, prepare this order and request a hearing date.  The clerk or the register in probate will 

set a time for the hearing and will order publication. 

 

Contents 
 

#1  Check the box if the decedent was not domiciled in Wisconsin but had property in the county 

in which the petition was filed. 

#2  The court will enter the date and time. 

#3  Enter the name(s) or address(es) of interested persons who are not known or reasonably 

ascertainable. 

#4  Enter the name of the newspaper designated for publication of notice. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.05(3) 
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Form 5.25  Order and Notice for Hearing on Petition for Judgment 

Determining Descent (EST-0272) 
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XXVIII. Certificate of Descent   
 

 

Commentary and Instructions for Form 5.26 
 

The Certificate of Descent is prima facie evidence of the facts it contains.  Record a certified 

copy or a duplicate original of the certificate with the register of deeds when real property or a debt 

in real property is involved. 

 

Contents 
 

#1  Check the box if the decedent was not domiciled in Wisconsin but had property in the county 

in which the petition is being filed. 

#2  State the petitioner’s interest defined in Wis. Stat. § 851.21. 

#3  See MIL Section 5 for a list of the decedent’s heirs. 

 

Distribution 
 

Original:  File with the court 

Certified copy:  Register of deeds, if applicable 

Conformed copies:  Petitioner and firm file 

 

References 
 

Wis. Stat. § 867.05(2) 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc


  CHAPTER 5 

 

 

5-84 © June 2021, State Bar of Wisconsin  

G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06  

Form 5.26  Certificate of Descent (EST-0273) 
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XXIX. Judgment Determining Descent   
 

 

Commentary and Instructions for Form 5.27 
 

If a Judgment Determining Descent is desired, a hearing must be held following notice.  

Record a duplicate original or certified copy of the judgment with the register of deeds when real 

property or a debt secured by real property is involved.  Some courts require proof of recording.  

See supra Form 4.43. 

 

Contents 
 

#1  Check the box if the decedent was not domiciled in Wisconsin but had property in the county 

in which the petition is being filed. 

#2  State the petitioner’s interest defined in Wis. Stat. § 851.21. 

#3  See MIL Section 5 for a list of the decedent’s heirs. 

 

Distribution 
 

Original:  File with the court 

Conformed copies:  Petitioner, firm file, and register of deeds, if applicable 

 

References 
 

Wis. Stat. § 867.05(3) 
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Form 5.27  Judgment Determining Descent (EST-0274) 
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Chapter 6 

Estate and Income Taxes 

 

 

  Note.  Very special thanks are extended to Reinhart attorney Brett Erdmann for his help in 

updating this chapter.  Mr. Erdmann is with the Milwaukee office and is an attorney in the 

firm’s trusts and estates practice.  He received his law degree (magna cum laude) from 

Marquette University and his undergraduate degree from the University of Wisconsin-

Madison. 
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Forms and Letters.....................................................................................................................6-31 

 

 

 

 

Introduction 
 

Chapter 6 focuses on estate and income taxes and the various tax returns that may need to be 

filed on behalf of the decedent and the estate.  The personal representative must ensure that all 

necessary tax returns are completed and filed on behalf of the decedent and the estate.  These 

necessary tax returns may include the decedent’s last income tax return, the estate’s fiduciary 

income tax returns, and the estate tax return.1 

 

This chapter begins with a discussion of the estate tax.  An estate tax return must be filed only 

if the estate has assets valued over a certain threshold, which means that only large estates have a 

duty to file such returns (indexed for inflation, the federal threshold is currently $11.7 million for 

2021 and scheduled to revert to $5 million in 2026).  The second part of this chapter discusses 

income taxes, both for the decedent individually and for the estate. 

 

Samples of the federal estate tax returns and fiduciary income tax returns (for both federal and 

Wisconsin purposes), are provided.  The tax returns are based on the William O. Hart fact pattern 

in this chapter. 

 

                                                      
1 Unless otherwise indicated, all references in this chapter to the Wisconsin Statutes are to the 2019–20 

Wisconsin Statutes, as affected by acts through 2021 Wis. Act 24; all references to the Internal Revenue 

Code (I.R.C.) are current through Pub. L. No. 117-7 (Apr. 14, 2021); and all references to the Treasury 

regulations (Treas. Reg.) are current through 86 Fed. Reg. 19,787 (Apr. 15, 2021). 
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Tax forms and instructions are available online at https://www.irs.gov (federal) and 

https://www.revenue.wi.gov (Wisconsin) (both last visited Apr. 13, 2021). 

 

 

Electronic Filing 
 

Wisconsin attorneys must electronically file documents, except for documents requiring 

personal service, in probate actions that are initiated by mandatory users of the efiling system.  

Wis. Stat. § 801.18(2), (3)(a); Wis. Ct. Sys., Circuit Court eFiling, 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp (last updated Sept. 25, 2020).  Every 

Wisconsin attorney who files cases must create a registration and password and the Wisconsin 

Court System provides instructions for creating the registration.  Wis. Stat. § 801.18(3); Wis. Ct. 

Sys., Creating an eCourts Account (Mar. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/registerecourts.pdf.  

 

The Wisconsin Court System provides instructions specific to electronically filing probate 

documents.  Wis. Ct. Sys., eFiling a New Probate Case (Sept. 2018), 

https://www.wicourts.gov/ecourts/efilecircuit/docs/fileprobatecase.pdf.  An electronic filing fee of 

$20 is due with the initial filing.  See Wis. Stat. § 801.18(7)(c).  The fee can be paid via credit card 

or an electronic check.  The clerk of courts will charge a 2.75% fee for credit card payments and a 

flat fee of $1.95 for electronic check payments. 

 

Regarding documents particular to probate, the original will must still be physically delivered 

or sent to the probate court for filing.  When the Inventory is filed, the inventory filing fee must be 

paid at the same time.  The Wisconsin Court System provides detailed instructions for 

electronically filing the Inventory.  Wis. Ct. Sys., eFiling an Inventory or Exhibited Inventory 

(Sept. 2018), https://www.wicourts.gov/ecourts/efilecircuit/docs/fileinventoryexhibinventory.pdf. 

 

If the court accepts a document, the document is considered filed on the date the document is 

electronically submitted to the court, even though the attorney may receive electronic notice of the 

filing several days later.  Wis. Stat. § 801.18(4).  The efiling system accepts submissions even 

when the clerk’s office is not open, and a document is considered to be have been filed on a 

particular calendar day as long as submission is complete by 11:59 p.m. Central Time.  Wis. Stat. 

§ 801.18(4)(d), (e).  If payment is required, the document is not filed until payment is received.  

Wis. Stat. § 801.18(7)(b). 

 

All parties that have opted into electronic filing will receive an email when the court accepts a 

filing.  Except for documents requiring personal service, the electronically issued court notice of 

filed documents has the same effect as traditional service for parties that have opted into electronic 

filing because all such parties receive electronic notice of filings.  Wis. Stat. § 801.18(6).  Note that 

estate beneficiaries and claimants that are unrepresented and not registered users must still be 

served with paper copies.  If a beneficiary or claimant obtains counsel, the attorney may be served 

via electronic filings. 

 

Based on the author’s experience and a panel discussion with the Milwaukee County Deputy 

Registers in Probate and Court Commissioner, cover letters are not needed for court filings, but 

they may be filed and should be filed if an explanation is required.   

 

Local circuit courts cannot electronically issue certified copies (e.g., Domiciliary Letters).  

Certified copies must be requested in person or via traditional mail and the relevant fee paid with 

the request.  
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The Wisconsin Court System provides updated information for electronic filing on both 

general and probate topics.  Wis. Ct. Sys., Circuit Court eFiling, 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp (last updated Sept. 25, 2020).  The 

Wisconsin Court System eFiling Support Center can be contacted by phone at 1-800-462-8843, 

email, or online chat and is very helpful with questions.  Wis. Ct. Sys., Contact eFiling Support, 

https://www.wicourts.gov/ecourts/efilecircuit/efilefeedback.htm (last updated Apr. 20, 2021).  

When filing in a new county, always check local rules and call the local register in probate to 

determine local practice and procedure. 

https://www.wicourts.gov/ecourts/efilecircuit/index.jsp
https://www.wicourts.gov/ecourts/efilecircuit/efilefeedback.htm
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Outline of Estate and Income Taxes 
 

 

I. Estate Taxes  [§ 6.1] 

A. Overview  [§ 6.2] 

B. Special Note on Estate Tax  [§ 6.3] 

C. Tax Identification Number, Notice Concerning Fiduciary Relationship, and Filing 

Deadlines, Thresholds, and Extensions  [§ 6.4] 

D. Property Included in Decedent’s Estate for Tax Purposes  [§ 6.5] 

E. Estate Tax Deductions  [§ 6.6] 

F. Deductions for Federal Estate Tax and Estate Income Tax  [§ 6.7] 

G. Computation of Tax  [§ 6.8] 

H. Attachments to Estate Tax Return  [§ 6.9] 

 

II. Income Taxes  [§ 6.10] 

A. Overview  [§ 6.11] 

B. Decedent’s Final Income Tax Return  [§ 6.12] 

C. Joint or Separate Returns  [§ 6.13] 

D. Estate’s Income Tax Return  [§ 6.14] 

E. Selecting Fiscal Years for Estate Income Tax Purposes  [§ 6.15] 

F. Penalties  [§ 6.16] 

G. Division of Items Between Decedent’s Final 1040 and Estate Income Tax Return  [§ 6.17] 

H. Income in Respect of a Decedent (IRD)  [§ 6.18] 

I. Other Income Tax Considerations  [§ 6.19] 

 

 

 

 

I. Estate Taxes  [§ 6.1] 
 

A. Overview  [§ 6.2] 
 

1. Personal representative is personally liable for payment of estate taxes.  I.R.C. 

§ 6901; Wis. Stat. § 72.21. 

 

2. Once personal representative has paid tax that personal representative has 

determined to be due, personal representative can request to be discharged from 

personal liability for any deficiency in taxes thereafter found to be due.  I.R.C. 

§ 2204; infra Form 6.13. 

 

a. If request filed, IRS must notify personal representative of estate tax due 

within nine months after filing request; if no IRS notice filed, personal 

representative is released from personal liability. 

 

b. Personal representative’s release from liability does not release estate or 

beneficiaries from liability. 

 

3. The personal representative can request prompt assessment of the estate tax.  Once 

prompt assessment is requested, the tax must be assessed within 18 months.  I.R.C. 

§ 6501(d); infra Form 6.12. 
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B. Special Note on Estate Tax  [§ 6.3] 
 

1. Wisconsin’s estate tax  

 

Wisconsin’s estate tax expired on January 1, 2008.  For the year 2007, Wisconsin 

imposed an estate tax for taxable estates over $675,000.  The future of the 

Wisconsin estate tax is uncertain.  Even though there is currently no such tax, it 

might reappear in the future. 

 

2. Federal estate tax  

 

On December 17, 2010, the Tax Relief, Unemployment Insurance Reauthorization 

and Job Creation Act of 2010 (TRA) came into effect, which reinstated the estate 

tax.  The estate tax rate for 2011 and 2012 was 35%.  The American Taxpayer 

Relief Act of 2012, Pub. L. No. 112–240, 126 Stat. 2313, raised the rate to 40%.  

The federal estate tax rate has remained at 40% since then. 

 

The TRA also introduced the concept of portability of the federal estate tax 

exemption for married couples.  Under the American Taxpayer Relief Act of 2012, 

portability of the estate tax exemption was made permanent for 2013 and future 

years.  Portability means that when a spouse dies, any unused estate tax exclusion 

transfers to his or her surviving spouse.  For example, if Bob is married to Jane and 

he dies with $3 million of his $11.58 million 2020 exclusion unused, Jane’s 

exclusion would typically total $14.58 million—the total of Bob’s $3 million 

unused exclusion and her own full exclusion—upon her death. 

 

As noted previously, only large estates are subject to federal estate tax.  The TRA 

implemented an estate tax exemption of $5 million, as indexed for inflation.  On 

December 22, 2017, the Tax Cuts and Jobs Act, Pub. L. No. 115-97, 131 Stat. 2054 

(2017), doubled the estate tax exemption amount temporarily.  Under this act, 

beginning in 2018 the exemption amount is $10 million, indexed for inflation 

($11.58 million in 2020, $11.7 million in 2021), and will revert to $5 million, 

indexed for inflation, in 2026. 

 

To take advantage of portability, the deceased spouse’s personal representative 

should elect portability on the federal estate tax return.  This is true even when no 

estate tax return needs to be filed because the decedent’s estate did not exceed the 

exemption amount.  This is the only way portability may be elected. 

 

C. Tax Identification Number, Notice Concerning Fiduciary Relationship, 

and Filing Deadlines, Thresholds, and Extensions  [§ 6.4] 
 

1. Tax identification number (EIN) 

 

a. Personal representative will use decedent’s Social Security number on federal 

and Wisconsin estate tax returns. 

 

  Note.  For decedents dying on January 1, 2008, and after, there is no 

Wisconsin estate tax. 
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b. However, attorney or personal representative should obtain EIN as soon as 

possible and should provide EIN to financial institutions at which decedent 

maintained solely owned accounts and at which estate accounts are opened and 

instruct institutions to accrue interest under EIN after decedent’s date of death 

so that income will be attributed to estate.  See infra Forms 6.1, 6.2. 

 

2. Notice Concerning Fiduciary Relationship:  IRS requires that personal 

representative give Notice Concerning Fiduciary Relationship so that personal 

representative will receive notice of any tax deficiencies.  I.R.C. § 6903; infra 

Forms 6.3, 6.4. 

 

  Note.  If no notice is filed, correspondence will be sent to the decedent’s last 

known address. 

 

3. Federal deadlines 

 

a. Federal estate tax return is due nine months from decedent’s date of death or 

by the date of any extension received for filing.  I.R.C. § 6075; infra para. 7., 

Forms 6.5, 6.6. 

 

b. Federal estate taxes owing are due on the due date of estate tax return 

(determined without extensions of time to file), which is exactly nine months 

from decedent’s date of death, unless extension for payment of estate tax has 

been granted; check or money order should be included with federal estate tax 

return or with request for extension of time to file.  I.R.C. § 6151(a). 

 

(1) IRS has discretion to grant extensions of time to pay the tax for 

“reasonable cause.”  I.R.C. § 6161(a)(2); see infra para. 8. 

 

(2) Taxpayer may be entitled to defer tax attributable to closely held 

businesses.  I.R.C. § 6166. 

 

c. Timely mailing is considered timely filing, and timely filing is important 

because some elections are available only if made on timely filed return.  

I.R.C. § 7502(a)(1). 

 

d. Timely mailing may be proven by certified or registered mail receipt.  I.R.C. 

§ 7502. 

 

4. Federal filing threshold 

 

Federal estate tax return must be filed when total taxable assets (after adding back 

taxable lifetime gifts and before deductions) exceeds applicable exemption amount, 

which are as follows: 
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I.R.C. § 6018; I.R.C. § 2010(c), as amended by Economic Growth and Tax Relief Reconciliation Act of 

2001, Pub. L. No. 107-16, §§ 521, 542, 901, 115 Stat. 38, 71, 76–86; Tax Relief, Unemployment Insurance 

Reauthorization and Job Creation Act of 2010, Pub. L. No. 111-312, § 302, 124 Stat. 3296, 3301; American 

Tax Payer Relief Act of 2012, Pub. L. No. 112-240, § 101(c), 126 Stat. 2013; Tax Cuts and Jobs Act, Pub. L. 

No. 115-97, § 11061, 131 Stat. 2091 (2017). 

 

5. Extension of time to file 

 

a. Federal: Application may be made for extension of time to file estate tax 

return; application must be filed before due date of return.  I.R.C. § 6081(a); 

IRS Form 4768. 

 

(1) Extension will be automatic if requested on IRS Form 4768; the 

application for extension must include an estimate of the full estate and 

generation-skipping transfer tax due.  Treas. Reg. § 20.6075-1; Treas. 

Reg. § 20.6081-1. 

 

(2) Application for extension must be filed with the IRS Service Center 

where the return will be filed; if the return will be hand-delivered to the 

local IRS District Office, the application should be filed with the Service 

Center designated for returns filed by mail or private delivery service 

rather than with the local District Office. 

 

  Note.  For information regarding filing locations, see Form 6.5 

(commentary and instructions) and Form 6.6. 

 

(3) Include payment of any estimated tax due with application for extension 

unless application for extension of time to pay is simultaneously being 

requested.  See infra para. 8. 

 

(4) Late-filed applications for extension of time to file may be granted for 

good cause.  Treas. Reg. § 20.6081-1(c). 
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6. Extension of time to pay federal estate tax 

 

Extension of up to 12 months may be granted for time to pay estate tax as 

determined by taxpayer on estate tax return.  I.R.C. § 6161(a)(1). 

 

a. If good cause can be shown, IRS may extend time for making payment for 

reasonable period not exceeding 10 years.  I.R.C.  § 6161(a)(2). 

 

b. Use same form as application for extension of time to file. 

 

c. Interest on extensions accrues at federal underpayment rate.  I.R.C. § 6621. 

 

7. Penalty for failure to timely file.  I.R.C. § 6651(a)(1). 

 

Federal:  Penalty for failure to timely file estate tax return is equal to 5% of tax due 

each month or fraction thereof that return is late (maximum penalty is 25%). 

 

8. Penalty and interest for failure to timely pay estate tax.  I.R.C. § 6651(a)(2). 

 

Federal:  Penalty for failure to timely pay estate tax is equal to 0.5% of tax due each 

month or fraction thereof that return is late at quarterly published rate (maximum 

penalty is 25%); interest on underpayment is determined under IRS published rate 

tables. 

 

D. Property Included in Decedent’s Estate for Tax Purposes  [§ 6.5] 
 

1. Value of gross estate includes value of all property to extent of decedent’s interest 

in property at time of decedent’s death, Treas. Reg. § 20.2031-1(a): 

 

a. Interests in property passing through decedent’s probate estate (consult MIL 

Sections 11–16), I.R.C. § 2033; 

 

b. Certain interests in property transferred by decedent during lifetime (consult 

MIL Section 19), I.R.C. § 2035; 

 

c. Certain transfers under which beneficial enjoyment of property could be 

enjoyed only by decedent during life (consult MIL Section 19), I.R.C. § 2036; 

 

d. Transferred property over which decedent had power at time of death to 

change beneficial enjoyment (consult MIL Section 19), I.R.C. § 2038; 

 

e. Annuities (consult MIL Section 21), I.R.C. § 2039; 

 

f. Jointly held property (consult MIL Section 18), I.R.C. § 2040; 

 

g. Certain powers of appointment held by decedent, I.R.C. § 2041; 

 

h. Life insurance (consult MIL Section 17), I.R.C. § 2042; and 

 



ESTATE AND INCOME TAXES 

 

 

© June 2021, State Bar of Wisconsin  6-9 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

i. Powers held by decedent over beneficial enjoyment of property not originating 

with decedent (consult MIL Section 20), I.R.C. § 2041. 

 

  Note.  The gross estate may also include property in which the decedent 

did not have an interest at death.  Treas. Reg. § 20.0-2(b)(2). 

 

2. Marital property 

 

a. Generally one-half of all marital property is included in gross estate. 

 

b. All deferred marital property in decedent’s name is included in gross estate (if 

surviving spouse exercises deferred marital property rights, marital deduction 

will be available). 

 

c. Failure to make deferred marital property election may result in effective 

disclaimer when deferred marital property succeeds to person other than 

surviving spouse; ordinarily, disclaimer of interest in deferred marital property 

may be used to avoid having property in disclaimant’s estate or to create tax in 

donor’s estate because transfer to disclaimant would have been exempt.  I.R.C. 

§ 2518. 

 

d. Exchanges of former marital property after death of first spouse to die may 

constitute sale that triggers taxable gain, although basis adjustment at death 

may reduce effect. 

 

3. Valuation 

 

a. Gross value of estate usually determined at fair market value, generally defined 

as price at which willing seller would sell to willing buyer, neither party being 

under compulsion to buy or sell and both parties with reasonable knowledge of 

relevant facts.  Treas. Reg. § 20.2031-1(b). 

 

(1) Assets must be valued at gross market value without any reduction for 

liens or encumbrances. 

 

(2) Special rules for valuation of stocks and bonds, interests in business, 

notes, cash on hand or on deposit, household and personal effects, certain 

life insurance and annuity contracts, and shares in open-end investment 

companies.  Treas. Reg. § 20.2031-2; Treas. Reg. § 20.2031-3; Treas. 

Reg. § 20.2031-4; Treas. Reg. § 20.2031-5; Treas. Reg. § 20.2031-6; 

Treas. Reg. § 20.2031-8. 

 

b. Property may be valued either on decedent’s date of death or on date exactly 

six months from decedent’s date of death (alternative valuation date).  I.R.C. 

§ 2032. 

 

(1) Alternative valuation date may be elected by checking appropriate box on 

federal estate tax return. 
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(2) Election is irrevocable and may be made only if it decreases both value of 

gross estate and amount of income tax liability. 

 

(3) Marital deduction eliminates cost of alternative valuation with respect to 

property for which marital deduction is taken. 

 

(4) Alternative valuation may affect qualification of distributions in 

redemption of stock to pay death taxes.  I.R.C. § 303. 

 

(5) Alternative valuation may affect whether installment method may be used 

to pay income taxes.  I.R.C. § 6166. 

 

  Note.  When the alternative valuation date is used, any property sold 

or distributed before the six-month period must be valued on the date of 

transfer.  The personal representative should balance the advantages of 

alternative valuation, which lowers the value of the estate, against the 

possible increase in income taxable to beneficiaries when the property is 

sold. 

 

c. Special valuations 

 

(1) Farm and small business property.  I.R.C. § 2032A. 

 

(2) Crops and livestock.  Rev. Rul. 58-436, 1958-2 C.B. 366. 

 

(3) Closely held business in which decedent owned preferred stock or 

preferred partnership interest or where business is to be evaluated 

according to terms of buy-sell agreement.  I.R.C. § 2701; I.R.C. § 2703. 

 

(4) Limitations on decreases in property valuation resulting from special use 

valuations.  I.R.C. § 2032A(a)(2). 

 

4. Federal estate tax penalty for undervaluation 

 

a. Underpayment due to negligence, disregard of rules or regulations, or 

substantial understatement of estate tax valuation:  20% of underpayment.  

I.R.C. § 6662(a), (b). 

 

b. Gross valuation misstatement: 40%.  I.R.C. § 6662(h). 

 

E. Estate Tax Deductions  [§ 6.6] 
 

1. Value of taxable estate is calculated by subtracting allowable deductions from value 

of gross estate (certain deductions are also allowed against income taxes; in some 

cases, personal representative must choose which tax against which to take 

deduction).  Treas. Reg.  § 20.0-2(b)(3). 

 

a. Administration expenses.  I.R.C. § 2053. 
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(1) To be deductible, administration expenses must be allowable under 

applicable state law and incurred only for estate administration, 

preservation, or distribution.  I.R.C. § 2053(a); Treas. Reg. § 20.2053-3. 

 

(2) Wisconsin law allowing personal representative’s expenses and fees to be 

charged to estate meets state law factor for federal deductibility.  Wis. 

Stat. §§ 857.05, 857.07. 

 

b. Debts of decedent.  I.R.C. § 2053. 

 

c. Casualty losses.  I.R.C. § 2054. 

 

d. Marital deduction.  I.R.C. § 2056. 

 

e. Charitable deduction.  I.R.C. § 2055. 

 

2. Deductions for federal estate tax only 

 

a. Funeral expenses 

 

b. Marital deduction 

 

c. Federal income tax due as of date of death (may be deducted on estate tax 

return but not on estate’s income tax return).  I.R.C. § 691(b)(1); I.R.C. § 164. 

 

  Note.  As of 2005, state death taxes (if any) would be an estate tax 

deduction, rather than a credit.  I.R.C. § 2058. 

 

F. Deductions for Federal Estate Tax and Estate Income Tax  [§ 6.7] 
 

1. Some taxes and expenses that are deductible for income tax purposes may also be 

deductible for estate tax purposes (double deductions). 

 

a. Real estate taxes levied but unpaid as of time of death.  Treas. Reg. 

§ 20.2053-6(b). 

 

b. Real estate taxes deductible on estate income tax return in which the tax 

payment was made.  I.R.C. § 691(b)(1); I.R.C. § 164. 

 

  Note.  The Tax Cuts and Jobs Act, Pub. L. No. 115-97, 131 Stat. 2054 

(2017), limits the aggregate deduction for state and local real property taxes 

and state and local personal property taxes to a maximum of $10,000 per year.  

This limitation is temporary and will expire December 31, 2025. 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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c. State income taxes due as of date of death, including taxes owed on decedent’s 

final income tax return.  I.R.C. § 691(b)(1); I.R.C. § 164. 

 

  Note.  The Tax Cuts and Jobs Act, Pub. L. No. 115-97, 131 Stat. 2054 

(2017), limits the aggregate deduction for state and local income taxes to a 

maximum of $10,000 per year.  This limitation is temporary and will expire 

December 31, 2025. 

 

d. Accrued interest due on decedent’s obligations as of date of death may be 

deducted as part of decedent’s debt on estate tax return and also on estate’s 

income tax return in fiscal year in which fiduciary pays interest.  I.R.C. 

§ 691(b)(1); I.R.C. § 163. 

 

e. Decedent’s trade or business expenses due as of date of death (may be 

deducted on estate tax return and also on estate’s income tax return in fiscal 

year in which paid).  I.R.C. § 691(b)(1); I.R.C. § 162. 

 

f. Expenses for producing income (e.g., investor’s expenses and legal fees) 

accrued to date of death to extent otherwise allowable for income tax purposes.  

I.R.C. § 212. 

 

2. When calculating administration expenses, following items may only be deducted 

on either estate tax return or fiduciary income tax return (i.e., cannot be used as 

double deductions), I.R.C. § 642(g): 

 

a. Selling expenses; 

 

b. Fees for personal representative, attorney, appraiser, and accountant; 

 

c. Court costs, filing fees, and personal representative’s bond premiums; 

 

d. Losses incurred because of fire, storm, theft, or other casualty during estate 

proceedings and not compensated by insurance; and 

 

e. Interest expense accruing after date of death. 

 

  Note.  Interest on federal estate tax deferred under I.R.C. § 6166 cannot be 

deducted on either return.  I.R.C. § 2053(c)(1)(D). 

 

3. If estate must pay federal estate tax, personal representative must determine whether 

deductions for administration expenses will be more valuable if used against estate 

tax or income tax (business expenses, interest, taxes, or expenses for production of 

income owned by decedent at time of death are deductible on either estate tax return 

or income tax return).  Rev. Rul. 5324, 1953-2 C.B. 79; I.R.C. § 162; I.R.C. § 163; 

I.R.C. § 164; I.R.C. § 212; Rev. Rul. 71-442, 1971-2 C.B. 336. 
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4. When considering value of deducting administration expenses on estate tax return, 

personal representative should consider effect of deduction on marital deduction and 

marital share, as well as on estate’s qualification under I.R.C. § 303 or I.R.C. § 6166 

and amount of charitable deduction. 

 

a. If estate elects fiscal year ending on December 31 or earlier, personal 

representative may be able to make distributions to surviving spouse before 

end of calendar year so that distributable net income may be reported on joint 

return. 

 

b. Personal representative should compare estate’s tax rate for taxable year in 

which administration expenses are paid and residuary beneficiaries’ tax 

brackets (if administration expenses are paid and deducted on estate’s final 

income tax return, any excess of deductions over income in final tax period 

flows through to succeeding beneficiaries; beneficiary will obtain tax benefit 

only if excess deductions may be used as itemized deductions and 

beneficiary’s total miscellaneous deductions exceed two percent of 

beneficiary’s adjusted gross income (AGI)). 

 

  Example.  B dies in 2019, leaving a taxable estate of $11,450,000.  In the 

estate’s final year, administration expenses of $50,000 are paid and all property 

is distributed to B’s son, who is in a 24% combined federal and state income 

tax bracket.  The son itemizes his deductions.  If no election is made to claim 

them on the estate tax return, the son will save $12,000 in income taxes.  

However, if administration expenses are claimed on the estate tax return, the 

federal estate taxes will be reduced by a total of $20,000. 

 

  Note.  If some or all administration expenses are deducted on the final 

estate income tax return and carried out to be deducted by a beneficiary who is 

not subject to income taxes (because of low income), or if the beneficiary does 

not itemize deductions, the expenses will not produce any tax benefit. 

 

5. If personal representative elects to claim administration expenses on income tax 

return, waiver of right to claim expenses on estate tax return must be filed with 

income tax return (provision does not apply to deductions relating to income in 

respect of decedent, see infra § 6.18, but election will affect marital deduction).  

I.R.C. § 641; I.R.C. § 642(g); I.R.C. § 2053; Treas. Reg. § 1.642(g)-1; infra 

Form 6.5. 

 

6. Estate must apportion certain indirect administration expenses to tax-exempt 

income; amounts so apportioned are not deductible from estate’s gross income, but 

are fully deductible for estate tax purposes.  Treas. Reg. § 1.652(b)-3(b); Rev. Rul. 

59-32, 1959-1 C.B. 245. 

 

  Example.  An estate earns income of $100,000 in 2019, of which $20,000 is tax-

exempt.  In the same year, the estate pays $25,000 in attorney fees.  Twenty percent 

of the attorney fees ($5,000) must be allocated to tax-exempt income and cannot be 

deducted for income tax purposes, although the 20% non-income taxable portion of 

the attorney fees may be claimed as an estate tax deduction. 
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7. Decision to claim administration expenses on income tax return may favor income 

beneficiary at expense of remainderman; courts in other states have required income 

beneficiaries to reimburse principal for lost estate tax savings when no provision in 

will has controlled.  See Estate of Bixby, 295 P.2d 68 (Cal. Dist. Ct. App. 1956); 

Estate of Warms, 140 N.Y.S.2d 169 (Sup. Ct. 1955). 

 

8. For personal representative, amounts claimed on federal estate income tax return 

must also be claimed on state estate income tax return.  I.R.C. § 67(e). 

 

G. Computation of Tax  [§ 6.8] 
 

1. Since 2013, there has been a flat 40% federal estate tax.  In earlier years, the gross 

estate tax was computed by using the tax table in the federal estate tax return 

instructions, showing progressive rates from effective minimum of 37% to 

maximum of 60%.  I.R.C. § 2001. 

 

H. Attachments to Estate Tax Return  [§ 6.9] 
 
See generally infra Form 6.5. 

 

1. Attachments to return.  Treas. Reg. § 20.6018-4. 

 

a. Court-certified copy of will, with attorney-verified copies of inter vivos trust, 

infra Forms 6.8, 6.9; 

 

b. Life insurance statement for insured decedent (IRS Form 712), supra 

Form 3.54; 

 

c. Decedent’s federal gift tax returns (IRS Form 709); and 

 

d. Other supporting documents 

 

(1) Financial statements for closely held businesses for each of five years 

preceding valuation date; 

 

(2) Evidence supporting statements regarding sale or distributions during 

alternative valuation period; 

 

(3) Copies of written instruments supporting transfers during life (for 

example, trusts or deeds), with attorney certificates for unrecorded 

documents; 

 

(4) Death certificate; and 

 

(5) Copies of any other documents as necessary. 
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2. Consider additional schedules: 

 

a. Credit for prior federal gift taxes, IRS Form 4808; 

 

b. Credit for prior federal death taxes, IRS Form 3229; and 

 

c. Power of Attorney, IRS Form 2848. 

 

II. Income Taxes  [§ 6.10] 
 

A. Overview  [§ 6.11] 
 

1. Personal representative is personally liable for payment of federal income taxes on 

estate income (fiduciary income tax) and may be subject to transferee liability for 

decedent’s unpaid income taxes.  I.R.C. § 6901; I.R.C. § 6012(b)(1). 

 

2. Personal representative must file Notice Concerning Fiduciary Relationship 

(IRS Form 56).  See I.R.C. § 6903; supra § 6.4. 

 

3. After personal representative has paid decedent’s income and gift taxes due, 

personal representative can request to be discharged from personal liability for 

additional deficiency.  I.R.C. § 6905. 

 

4. Personal representative may request prompt assessment of decedent’s income tax 

returns.  I.R.C. § 6501(d); infra Form 6.11. 

 

a. Requesting prompt assessment will limit period for audit and assessment to 

18 months following timely filing of return. 

 

b. Request must be made after final federal income tax return is filed, but no later 

than three years after return is filed. 

 

B. Decedent’s Final Income Tax Return  [§ 6.12] 
 

  Note.  IRS Form 1040 and Wisconsin Department of Revenue (DOR) Form 1 are not 

reproduced in this book. 

 

1. Filing thresholds 

 

a. Federal income tax return must be filed when taxable income exceeds 

decedent’s exemptions and standard deductions.  I.R.C. § 6012(a)(1). 

 

b. Wisconsin income tax return must be filed when federal return must be filed. 
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2. Due date for decedent’s final individual income tax return 

 

  Note.  Use the decedent’s Social Security number, not the estate’s EIN, on the 

decedent’s final return.  If the decedent dies before filing return for the year before 

death, the personal representative must file for two final years. 

 

a. Federal:  Either on or before April 15 following close of calendar year, 

personal representative should file income tax return for last year in which 

decedent was alive.  I.R.C. § 6072(a); IRS Form 1040. 

 

b. Wisconsin:  Due same day as federal return.  DOR Form 1. 

 

3. Extension of time to file decedent’s final individual return 

 

a. Federal:  Personal representative may request automatic six-month extension 

of time to file.  I.R.C. § 6081; IRS Form 4868. 

 

b. Wisconsin:  Federal extension extends time to file Wisconsin final individual 

return as long as copy of extension request is sent to DOR.  Wis. Stat. 

§ 71.03(7). 

 

4. Decedent’s income tax payment 

 

a. Federal:  Full amount of income tax payment is due on date return normally 

must be filed.  I.R.C. § 6151(a). 

 

  Note.  While the estate is only required to make estimated tax payments for 

the estate income tax for any taxable year ending two or more years after the 

decedent’s death, the decedent may have been required to make estimates.  

The personal representative should make any required final estimates for the 

decedent.  I.R.C. § 6654. 

 

  Note.  If a refund is due, the personal representative should file with the 

IRS the Statement of Person Claiming Refund Due a Decedent Taxpayer 

(attach a copy of the Domiciliary Letters).  IRS Form 1310. 

 

b. Wisconsin:  Full amount of income tax payment is due on 15th day of fourth 

month following close of decedent’s tax year.  Wis. Stat. § 71.03(8)(b). 

 

  Note.  If a refund is due, the personal representative should file with the 

DOR the Claim for Decedent’s Wisconsin Income Tax Refund.  DOR 

Form I-804. 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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C. Joint or Separate Returns  [§ 6.13] 
 

1. Personal representative may file joint return with surviving spouse if decedent had 

not previously filed income tax return for that taxable year; net operating loss and 

capital loss carry-over may be used to offset any of surviving spouse’s income that 

must be included in decedent’s final income tax return.  I.R.C. § 6013(a)(3). 

 

  Practice Tip.  To use up personal deductions, it may be advantageous to shift 

income from the estate to the surviving spouse by making distributions. 

 

2. If personal representative is appointed after surviving spouse has filed joint return 

with decedent for that taxable year, personal representative may disaffirm joint 

return by filing separate return for decedent for same taxable year (time limits for 

filing must still be observed).  I.R.C. § 6013(a)(3). 

 

3. If separate returns are filed, certain income and deductions may be divided equally 

between each spouse’s return (income from marital property, and deductions 

allocable to production of income from marital property). 

 

  Note.  A spouse who files a separate return and who is unaware of the amount 

and nature of the other spouse’s marital income before the due date of return may be 

protected.  I.R.C. § 66(c); I.R.C. § 879; Wis. Stat. § 71.10(6). 

 

4. Spouse is relieved from liability if joint return has “understatement of tax 

attributable to erroneous items” of other spouse if first spouse did not know and had 

no reason to know of understatement and it would be inequitable to hold first spouse 

liable.  I.R.C. § 6015. 

 

D. Estate’s Income Tax Return  [§ 6.14] 
 

1. Taxpayer identification number (EIN) 

 

a. Apply for federal EIN as soon as possible in order to use EIN on estate’s 

income tax returns.  See infra Forms 6.1, 6.2. 

 

b. If IRS has not issued EIN by time estate’s first income tax return is due, 

preparer should enter “Applied For” and date application was made in space 

shown for EIN on return. 

 

2. Income and deductions 

 

a. Generally, one-half of income earned on marital property is taxable to estate 

and other half is taxable to surviving spouse; decedent’s management and 

control rights to which personal representative succeeds should not alter this 

result.  United States v. Merrill, 211 F.2d 297 (9th Cir. 1954). 

 

b. In general, estate or trust is allowed same income tax deductions as individual 

is allowed; however, certain deductions may be deducted for either estate or 

income tax purposes, but not both.  I.R.C. § 641(b); I.R.C. § 642(g); see supra 

§ 6.7. 
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(1) Estate administration expenses (but not if deducted on federal estate tax 

return).  I.R.C. § 212. 

 

  Note.  There is a two-percent AGI floor on miscellaneous itemized 

deductions for administration expenses; however, this limitation does not 

apply if expenses would not have been incurred if property was not in 

estate.  These expenses are difficult to identify.  The Tax Cuts and Jobs 

Act, Pub. L. No. 115-97, 131 Stat. 2054 (2017), suspended all 

miscellaneous deductions under I.R.C. § 67 for tax years 2018–2025.  

The IRS issued proposed regulations, which may be relied on for taxable 

years beginning after December 31, 2017, clarifying that certain 

deductions (costs paid or incurred in connection with the administration 

of an estate or non-grantor trust that would not have been incurred if the 

property were not held in the estate or trust, the personal exemption of an 

estate or non-grantor trust, the distribution deduction for trusts 

distributing current income, and the distribution deduction for estate and 

trusts accumulating income) are not miscellaneous itemized deductions.  

Effect of Section 67(g) on Trusts and Estates, 85 Fed. Reg. 27,693 

(proposed May 11, 2020).  Accordingly, these deductions are not affected 

by the suspension of the deductibility of miscellaneous itemized 

deductions.  With respect to the I.R.C. § 642(h) excess deductions on the 

termination of an estate or trust allowed as a deduction to the succeeding 

beneficiaries, the proposed regulations clarify that each deduction retains 

its separate character as (1) an amount allowed in arriving at adjusted 

gross income; (2) a nonmiscellaneous itemized deduction; or (3) a 

miscellaneous itemized deduction.  See 85 Fed. Reg. 27,693.  

 

  Note.  Estate must apportion certain indirect administration expenses 

to tax-exempt income and must not deduct that portion from income.  

Treas. Reg. § 1.652(b)-3(b). 

 

(2) Certain taxes.  I.R.C. § 164(a). 

 

(a) Real estate taxes, both accrued and payable; 

 

(b) State income taxes paid by fiduciary; and 

 

(c) Federal estate taxes, in some instances.  See infra § 6.18. 

 

(3) Accrued interest due on decedent’s date of death.  I.R.C. § 163. 

 

(4) Trade or business expenses and other expenses for producing income 

(e.g., investor’s expenses and legal fees) to extent otherwise allowable for 

income tax purposes.  I.R.C. § 162; I.R.C. § 212. 

 

(5) Each estate is entitled to $600 personal exemption.  I.R.C. § 642(b). 

 

(6) Distributions to beneficiaries 

 

(a) Charitable beneficiary, I.R.C. § 642(c); and 
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(b) Other beneficiaries, I.R.C. § 661. 

 

3. Federal income tax return must be filed on 15th day of 4th month following close of 

estate’s tax year.  I.R.C. § 6072(a); infra Form 6.10. 

 

4. Wisconsin income tax return must be filed on or before due date for federal income 

tax return.  See infra Form 6.11. 

 

  Note.  Some attorneys recommend filing the income tax return even if the 

decedent’s income is below the mandatory filing threshold.  It may be easier to 

obtain a DOR closing certificate than to write the DOR and explain that the income 

is below the filing threshold.  Also, filing causes the statutes of limitation for taxes 

to begin to run. 

 

a. Before termination of appointment, personal representative should file estate 

income tax return beginning with period from date of decedent’s death to close 

of taxable year elected (calendar or fiscal) and all subsequent fiscal years the 

estate is open.  Wis. Stat. § 71.13(1). 

 

  Note.  DOR will determine all taxes due, including interest, penalties and 

costs, and delinquencies, and will issue Closing Certificate for Fiduciaries once 

all such amounts are paid, which will release personal representative from 

further liability for tax-related expenses unless taxes are contested within six 

months.  Wis. Stat. § 71.13(2)(b). 
 

b. Personal representative should request Closing Certificate for Fiduciaries from 

DOR when filing next-to-last federal estate income tax return.  See infra 

Forms 6.14, 6.15. 

 

c. DOR will issue certificate if at least one estate return has been filed, but 

issuance of certificate will not affect personal representative’s obligation to file 

and pay taxes, penalties, interest, and costs on income, sales, and withholding 

returns that cover estate’s final income year. 

 

5. Estate’s income tax payment 

 

a. Federal:  Payment is due either 

 

(1) In full on date return normally is required to be filed, I.R.C. § 6151(a), or 

 

(2) In four equal installments on or before 15th day of 4th, 6th, 9th, and 13th 

months of the year before the estate’s taxable year. 

 

b. Wisconsin:  Same as federal.  Wis. Stat. §§ 71.03(8), 71.09. 
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6. Extension of time to file estate’s income tax return 

 

a. Federal:  Application may be made upon showing of good cause; extension 

may be granted for up to 60 days, but is not automatic.  I.R.C. § 6081(a); 

IRS Form 2758. 

 

b. Wisconsin:  Federal extension extends Wisconsin due date as long as copy of 

extension request is sent to DOR.  Wis. Stat. § 71.03(7). 

 

E. Selecting Fiscal Years for Estate Income Tax Purposes  [§ 6.15] 
 

1. For tax purposes, calendar year is 12-month period ending on December 31.  I.R.C. 

§ 441(d). 

 

2. For tax purposes, fiscal year is 12-month period ending on last day of any month 

other than December and first day of fiscal year is usually date of decedent’s death.  

I.R.C. § 441(e). 

 

  Example.  If the decedent died on March 15, the fiscal year may end on the last 

day of any month following but no later than February 28 of the next year. 

 

  Note.  The personal representative may make a first or last return for a period of 

less than 12 months.  I.R.C. § 443(a)(2). 

 

3. All years except for final fiscal year must begin on first day of month following end 

of first year and must end on ending date of first fiscal year; final fiscal year begins 

on first day of regular fiscal year and ends on day that estate’s assets have been 

substantially distributed, even if fewer than 12 months have elapsed. 

 

4. Fiscal year may be advantageous because 

 

a. As date for filing return is deferred, so is payment of estate income tax. 

 

  Example.  Under I.R.C. § 6072(a), returns must be filed before the 

15th day of the 4th month following the end of the individual’s tax year.  

Under I.R.C. § 6151(a), the full amount of taxes owed are due on the return 

due date.  If the decedent died on December 1, 2018, the estate’s income would 

be reportable on April 15, 2019.  If, instead, a fiscal year ending November 30, 

2019, is used, December 2018 income will not be reportable until March 15, 

2020. 

 

b. Estate may be used as separate taxpayer even if early distributions to 

beneficiaries are made. 

 

  Example.  If the decedent died on December 31, 2018, the personal 

representative could distribute $50,000 cash to a beneficiary on January 20, 

2019, and choose a fiscal year ending January 31, 2019.  If the estate had little 

income in January, the beneficiary would owe little tax. 
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c. Fiscal year avoids tax bunching, spreads estate income over several tax years, 

and defers beneficiaries’ reporting of income. 

 

d. Taxable years may be chosen so that income and available deductions may be 

used to offset each other. 

 

5. Personal representative may elect fiscal year when filing state’s first income tax 

return.  Treas. Reg. § 1.441-1(c)(1). 

 

  Note.  Even if the estate has no income to report, a return should be filed by the 

appropriate due date because if no return is filed, the estate will have waived its 

right to elect a fiscal year. 

 

F. Penalties  [§ 6.16] 
 

1. Failure to file results in penalty of 5% per month of net tax due.  I.R.C. 

§ 6651(a)(1). 

 

2. Failure to pay results in penalty of 0.5% per month of net tax due up to 25%; is an 

offset versus failure-to-file penalty.  I.R.C. § 6651(a)(2). 

 

3. Substantial understatement results in penalty of 20% if understatement of income 

tax exceeds greater of $5,000 or 10% of total tax.  I.R.C. § 6662(b)(2), (d)(1). 

 

  Note.  In the case of any taxpayer claiming any deduction allowed under I.R.C. 

§ 199A, the penalty applies if understatement of income tax exceeds greater of 

$5,000 or 5% of total tax. 

 

G. Division of Items Between Decedent’s Final 1040 and Estate Income Tax 

Return  [§ 6.17] 
 

1. Series E or Series EE Bond interest 

 

a. Cash-basis taxpayer who owns Series E or Series EE bonds does not recognize 

interest income until bond is redeemed unless taxpayer elects to report 

redemption price increases as they accrue.  I.R.C. § 454(a). 

 

(1) Election applies to jointly owned bonds as well as bonds payable at 

decedent’s death. 

 

(2) When election is first made, income is recognized for previously accrued 

increases as well as for increases currently accruing. 

 

(3) Election will also trigger previously unreported income built into Series H 

bonds. 
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  Note.  If the estate redeems the bonds, the resulting income is 

considered IRD, see infra § 6.18, and any estate tax attributable thereto is 

deductible on the income tax return of the beneficiary receiving the asset.  

I.R.C. § 691. 

 

b. Election to report annual increments in value is made by including statement of 

election on income tax return. 

 

c. I.R.C. § 691(c) will not apply when income treatment is elected under I.R.C. 

§ 454 on the decedent’s final 1040 return, but estate will still receive income 

tax deduction. 

 

  Example.  Z receives $1,000 monthly from investments.  He dies on 

March 1, 2019.  He leaves his estate, which includes $50,000 in Series E 

bonds, to his unmarried son, who earns $20,000 annually.  If Z’s personal 

representative elects to accrue interest on Z’s final income tax return, the 

accrued interest would be reportable, and the liability for the tax on this 

amount would qualify as a federal estate tax deduction. 

 

d. Tax strategies 

 

(1) Elect to have all Series E or Series EE bonds accrued before date of death 

included in decedent’s final income tax return.  Rev. Rul. 68–145, 1968-1 

C.B. 203. 

 

(2) Report entire accrued interest on one of estate’s income tax returns. 

 

(3) Selectively redeem bonds. 

 

(4) Distribute bonds to fractional (residuary) beneficiaries in lower tax 

brackets. 

 

2. Final medical expenses 

 

a. Generally, if decedent’s medical expenses are paid from estate within one year 

of decedent’s death, expenses may be deducted on decedent’s individual 

income tax return for year in which incurred; alternatively, decedent’s medical 

expenses may be deducted as debt on federal estate tax return.  I.R.C. § 213; 

I.R.C. § 2053. 

 

b. No deduction allowed in taxable year for medical expenses incurred but not 

paid during taxable year.  Treas. Reg. § 1.213-1(a). 

 

c. To claim deduction for medical expenses for care of person who was 

decedent’s spouse or dependent, decedent must have been alive when medical 

services were rendered or expenses for such services were paid.  Treas. Reg. 

§ 1.213-1(e)(3). 
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d. To elect medical expenses for decedent’s federal income tax return, personal 

representative must state that medical expenses have not been used as estate 

tax deduction and that personal representative waives right to have medical 

expenses allowed as estate tax deduction; further, it is possible to split 

deduction of medical expenses between decedent’s income tax return and 

decedent’s federal estate tax return.  Treas. Reg. § 1.213-1(d). 

 

  Note.  Generally, for taxable years beginning after December 31, 2020, if 

medical expenses are deducted on the decedent’s final federal income tax 

return, only those expenses that exceed 7.5% of the decedent’s AGI will be 

deductible.  I.R.C. § 213. 

 

  Example.  A dies in 2019 and has an AGI of $100,000 that year.  Medical 

expenses incurred in 2019 are $20,000.  A’s personal representative allocates 

$5,000 as a deduction on A’s federal estate tax return and $15,000 to A’s final 

federal income tax return.  The personal representative waives the right to 

claim the $15,000 as an estate tax deduction.  Although the $15,000 will be 

reduced by $7,500 because of the 7.5% limit on medical expenses, this amount 

will not be deductible for estate tax purposes.  The total allowable deduction is 

$12,500. 

 

  Example.  B dies in 2019 and has an AGI of $100,000 that year. Medical 

expenses incurred in 2019 are $20,000.  B’s personal representative claims the 

entire medical expense deduction on B’s federal estate tax return.  The entire 

expense is thus available as an estate tax deduction.  The 7.5% limit is not 

imposed because the personal representative did not waive the right to have 

medical expenses allowed as an estate tax deduction. 

 

H. Income in Respect of a Decedent (IRD)  [§ 6.18] 
 

1. Pursuant to I.R.C. § 691, IRD represents income earned by decedent before death 

but received by estate after death and may include 

 

a. Accrued income for services rendered before death, 

 

b. Post-death bonuses, 

 

c. Partnership income and deferred compensation, 

 

d. Accrued dividends when decedent is alive on date of record, 

 

e. Accrued but unpaid interest, 

 

f. Insurance renewal commissions, and 

 

g. Gains on installment sales. 
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2. IRD is included in and taxable to gross value of estate for estate tax purposes and in 

gross income of persons who acquire right to receive IRD either because of 

decedent’s death or by bequest, devise, or inheritance.  Treas. Reg. § 20.2033-1(a). 

 

3. Normally, IRD has zero income tax basis and is excluded from step-up or step-

down basis rules.  I.R.C. § 1014; Treas. Reg. § 1.691(a)-2(a). 

 

4. Amount of federal estate and income tax attributable to IRD may be deducted from 

estate income tax; deduction equals difference between federal estate tax computed 

with and without net IRD.  I.R.C. § 691(c); Treas. Reg. § 1.691(c)-1; Treas. Reg. 

§ 1.691(c)-2. 

 

5. Under state trust law, IRD is generally considered corpus, not income.  Wis. Stat. 

§ 701.1103(2). 

 

6. Reporting IRD 

 

a. When right to receive IRD passes outside probate estate, recipient must report 

all IRD as gross income and may be entitled to income tax deduction for any 

applicable estate tax.  I.R.C. § 691(a)(1)(B). 

 

b. When right to receive IRD passes to probate estate, any currently received IRD 

is taxable for estate tax purposes and as income; under I.R.C. § 691(c), estate 

may take deduction on income tax unless right to receive IRD is distributed to 

beneficiary, in which case distribution will retain basis and IRD character for 

recipient, who may also be entitled to deduction under I.R.C. § 691(c).  I.R.C. 

§ 691(a)(1)(A). 

 

  Note.  The IRD deduction under I.R.C. § 691(c) is fully deductible and is 

not a miscellaneous itemized deduction subject to a two-percent floor. 

 

c. When right to receive future IRD is transferred, income triggered will usually 

constitute ordinary income, and estate must generally include in gross income 

the fair market value of right on date of transfer.  I.R.C. § 691(a)(2). 

 

(1) Transfer may include sale, exchange, or other disposition.  Treas. Reg. 

§ 1.691(a)-4. 

 

(2) Transfer of capital gain IRD (e.g., gain on installment sale received after 

death) will trigger capital gain, not ordinary income, and tax attributable 

to capital gain is deductible first against gain.  I.R.C. § 691(a)(3). 

 

d. Funding of pecuniary bequest with right to receive future IRD will trigger 

income to estate up to present value of right to receive future IRD.  Treas. Reg. 

§ 1.1014-4(a)(3); I.R.C. § 691(a)(2). 

 

(1) Estate may be entitled to deduction under I.R.C. § 661 for value of right 

distributed (depending on amount of income earned by estate; IRD itself 

may be principal and may itself possibly not be considered “income” for 

purposes of I.R.C. § 661). 
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(2) Legatee will receive stepped-up basis adjustment equal to fair market 

value on the decedent’s date of death of the right to receive future IRD. 

 

e. Personal representative’s funding of specific bequest or fractional (residuary) 

bequest of residue should not trigger income to estate.  I.R.C. § 691(a)(2). 

 

Legatee will not be required to report income on transfer of right to receive 

IRD, but must report IRD when received and will then be entitled to deduction 

under I.R.C. § 691 for estate and generation-skipping transfer tax.  I.R.C. 

§ 691(a)(1)(C). 

 

I. Other Income Tax Considerations  [§ 6.19] 
 

1. Income tax cost of distributions to beneficiary should be weighed against tax benefit 

of deduction on estate tax return (e.g., when personal representative is considering 

waiver of fees or acceleration or postponement of payment). 

 

2. If personal representative’s fees, attorney fees, or other miscellaneous expenses are 

claimed as estate tax deductions, personal representative should file waiver stating 

that expenses will not be claimed as income tax deductions.  I.R.C. § 642(g); infra 

Form 6.7. 

 

3. Unused loss carry-overs and excess of deductions over gross income in final taxable 

year may be passed through to beneficiaries and deducted by them in year estate is 

closed.  I.R.C. § 172; I.R.C. § 642(d); I.R.C. § 1211(b); I.R.C. § 1212(b). 

 

4. If there are excess deductions in final taxable year, personal representative may 

wish to file estate income tax return for that year if beneficiaries want to claim their 

shares of excess deductions as itemized deductions on their individual income tax 

returns. 

 

5. Consider terminating estate with short tax year to pass deductions from estate 

income tax return to beneficiaries’ individual income tax returns (procedure is only 

available in estate’s final taxable year).  I.R.C. § 642(h). 

 

6. $600 personal exemption is not available in estate’s final taxable year.  I.R.C. 

§ 642(b). 

 

7. Lower the taxable estate. 

 

a. Split estate income between trusts and beneficiaries to have least taxable estate 

possible. 

 

b. Estate may take unlimited deductions for amounts paid to or set aside for 

charitable organizations.  I.R.C. § 642(c). 

 

c. Trusts and estates may elect to treat charitable contributions paid during year 

as having been paid in previous year.  I.R.C. § 642(c). 
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Fact Pattern 
 

 

The following fact pattern supplies the information used for illustrative purposes to complete 

the following forms:  Inventory, supra Form 3.42; Marital Property Settlement, supra Form 3.46; 

and final Estate Account, supra Form 3.65, and supporting schedules (Federal Estate Tax Return, 

infra Form 6.5; Federal Fiduciary Income Tax Return, infra Form 6.10; and Wisconsin Fiduciary 

Income Tax Return, infra Form 6.11). 

 

Your client, William O. Hart (William), age 65, died of a heart attack on February 1, 2020.  At 

the time of his death, he was a resident of Dane County, Wisconsin, and is survived by his second 

wife Ruth, age 50, whom he married in January 2004 in Illinois.  He is also survived by his 

daughter Mary, age 33, who lives in Racine and is unmarried, and by his son Lewis, age 29, who is 

married to Susan.  Lewis and Susan are expecting their first child.  Both Mary and Lewis are from 

William’s first marriage to Elizabeth Smith, which ended in divorce in 1996.  William is also 

survived by Ruth’s daughter Jane, age 17.  Jane uses the name “Jane Hart” but was never adopted 

by William, though William has treated her as his daughter. 

 

The Harts moved to Wisconsin from Chicago on July 1, 2004.  They were never before 

residents of Wisconsin.  William had a will dated February 5, 2006, which recites that he and Ruth 

do not have a marital property agreement.  With his will was a copy of his divorce decree from 

Elizabeth, which required him to keep in force a life insurance policy with a face value of $100,000 

for the benefit of Mary and Lewis until they reached the age of 21.  The divorce decree provided 

for no alimony and a property division that was satisfied before William married Ruth. 

 

In his will, William names Ruth as Personal Representative.  The dispositive provisions of his 

will were as follows: 

 

1. A specific bequest of all hunting equipment to Lewis; 

 

2. A specific bequest of all other tangible personal property to Ruth if she survives him and, if 

not, to his children equally; 

 

3. The residue to Ruth, if she survives him; 

 

4. If Ruth does not survive, a $10,000 bequest to each of Mary and Lewis, and the residue to a 

trust to be administered for the benefit of Jane until she reaches age 23 and then to be divided 

equally among Mary, Lewis, and Jane, or their then-living descendants, per stirpes; 

 

5. A provision naming Mary as Jane’s guardian if Ruth does not survive, and a provision naming 

the Best Bank and Trust, Madison, Wisconsin, as Trustee; 

 

6. A provision stating that the term children includes Jane; and 

 

7. A provision stating that death taxes shall be paid by the person or persons receiving the 

property that create the tax. 
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An examination of William and Ruth’s assets and liabilities shows the following: 

 

1. Home valued at $3,200,000, purchased for $800,000 in 2004, a month after the Harts moved 

to Wisconsin, and titled as “William O. Hart and Ruth Hart, husband and wife;” 

 

2. Vacation home valued at $2,500,000 in Lake Bluff, Illinois.  This vacation home was 

inherited by William before he married Ruth.  You determine the vacation home is 100% 

individual property;  

 

3. $100,000 face value life insurance policy payable to Mary and Lewis, for which you 

determine that Wis. Stat. § 766.61 results in 66% of the policy being marital property.  (For 

purposes of illustrating the federal estate tax return, we will also assume that William owns a 

life insurance policy on his life with a face value of $2.5 million that is 100% individual 

property and names Ruth as beneficiary); 

 

4. A $1,100,000 group life policy on William’s life, with Ruth as the primary beneficiary and the 

trust under William’s will the secondary beneficiary; you determine that Wis. Stat. § 766.61 

results in 80% of the policy being marital property; 

 

5. A $100,000 group life policy on Ruth’s life naming William as primary beneficiary and the 

Trustee under Ruth’s will as secondary beneficiary; the policy has no taxable value; 

 

6. A $500,000 survivor life insurance policy on the lives of William and Ruth, with a cash 

surrender value of $1,000, payable to the Trustee under the will of the last to die; the policy 

was purchased in 2006; 

 

7. Retirement plan benefits of $1,800,000 payable to Ruth if she survives and, if not, to the 

Trustee under William’s will; you determine that Wis. Stat. § 766.62 results in 40% of the 

benefits being marital property; 

 

8. Checking account in William’s sole name in Best Bank and Trust with a present balance of 

$250,000; 

 

9. A $3,000 uncashed paycheck for William and a $2,000 uncashed paycheck for Ruth; 

 

10. $1,300,000 in a savings account in Best Bank and Trust held jointly in the names of William 

and Ruth with $1,000 of accrued interest; 

 

11. $5,000 in a savings account in Best Bank and Trust held by William as custodian for Jane 

under the Uniform Gift to Minors Act; 

 

12. Checking account in Ruth’s sole name with a present balance of $5,000; 

 

13. A brokerage account with First Brokerage holding stocks valued at $40,000 in Ruth’s sole 

name—all income from the account is automatically deposited to Ruth’s checking account.  

Ruth has documents showing the account was transferred from First Brokerage’s Chicago 

office when they moved to Wisconsin and was valued at $35,000 then, and there have been no 

additions to the account since.  One of the stocks has an accrued dividend of $100; 
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14. A brokerage account with First Brokerage holding stocks valued at $80,000 and $20,000 cash 

in William’s sole name—records show the account had a value of $40,000 in 2004 when it 

was transferred from Chicago.  Income has been left in the account except for five $1,000 

withdrawals since 1994.  There have been several trades of stocks and only 100 shares of 

AT&T stock now valued at $5,500 remain from those held in 2004.  Ruth commented that the 

$20,000 was a final distribution from the estate of William’s mother, who died about 

15 months ago, and was deposited the day before William’s death; 

 

15. A brokerage account with Brokers of America holding stock valued at $3.8 million titled in 

William’s sole name.  You determine that the entire account is marital property; 

 

16. CDs at Best Bank and Trust valued at $950,000, all titled in Ruth’s sole name.  You determine 

that the CDs are marital property; 

 

17. A 2018 Toyota Camry LE four-door sedan valued at $17,000 titled in William’s name; 

 

18. A 2018 Ford Taurus four-door sedan valued at $20,000 titled in Ruth’s name; 

 

19. Household goods and personal effects valued at $40,000; 

 

20. Hunting equipment valued at $2,000, including one rifle valued at $400 that was purchased in 

2006—all other equipment had been owned when William was a resident of Illinois; and 

 

21. Ruth’s jewelry, recently appraised at $5,000, an appraisal that included her wedding and 

engagement ring, diamond earrings, and a diamond and ruby pendant.  All were purchased 

before 1994. 

 

Debts include the following: 

 

1. $200,000 mortgage balance on William and Ruth’s home; 

 

2. $2,400 on Ruth’s car loan; 

 

3. $1,000 in credit card debts and $1,500 in other outstanding household bills; and 

 

4. $2,000 dental bill for dental work recently incurred by Ruth. 

 

Ruth’s relationship with her stepchildren has been excellent and she agrees with William’s 

specific bequests to them.  She also was aware that the life insurance policy naming Mary and 

Lewis had been kept in force and had been told she might have some rights in it, but does not wish 

to pursue them. 

 

During probate the earnings on the various bank accounts and brokerage accounts were as 

follows: 
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  Note.  One of the main principles underlying the Wisconsin Principal and Income Act 

(codified in Wis. Stat. §§ 701.1101–.1136) is the modern portfolio theory, which includes 

investing for total return, not just for income or just for appreciation.  Note, however, that the 

Wisconsin statute still provides for default rules.  When allocating receipts and disbursements 

to income or principal, the fiduciary must first administer the estate according to the terms of 

the will.  Wis. Stat. § 701.1103(1)(a).  The fiduciary may also administer the estate by the 

exercise of a discretionary power of administration given to the fiduciary by the terms of the 

will.  Wis. Stat. § 701.1103(1)(b).  The fiduciary must administer the estate in accordance 

with the Principal and Income Act only if the terms of the will do not contain a different 

provision or do not give the fiduciary a discretionary power of administration.  Wis. Stat. 

§ 701.1103(1)(c).  A receipt must be added to, and a disbursement must be charged to, 

principal if its due date occurs before a decedent dies in the case of an estate or before an 

income interest begins in the case of a trust or successive income interest.  Wis. Stat. 

§ 701.1113(1)(a). 

 

  Note.  For illustrative purposes, all Hart administrative expenses were deducted on the 

federal estate tax return and none on the fiduciary income tax return (in order to create a 

Schedule K-1).  When no federal estate tax is due, the attorney should consider taking the 

deductions on the fiduciary income tax return, to reduce income tax liability for the 

beneficiary. 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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Forms and Letters 
 

 

  Note.  All court-approved forms are available online and can be downloaded as fillable 

forms.  A current list of the forms by title and number can be found at the back of the book 

under “Forms Index.”  A list of the forms, by number, is available at 

https://www.wicourts.gov/forms (last updated Sept. 25, 2020).  That list includes all the court-

approved forms, requiring you to scroll down to the appropriate probate (PR) forms from the 

list reprinted in this handbook.  The forms can be downloaded from 

https://www.wicourts.gov/forms1/circuit/formcategory.jsp?Category=26 (last updated Sept. 

25, 2020).  You can then save the blank form, or the filled-in form, in the client’s file. 

 

■  Opening the Estate on Waiver 

 

Form 6.1  Application for Federal Employer Identification Number (SS-4) (EST-0275, 

EST-0276) 

Form 6.2  Letter Advising Personal Representative of EIN (EST-0277) 

Form 6.3  Notice Concerning Fiduciary Relationship (IRS Form 56) (EST-0278) 

Form 6.4  Letter Forwarding Notice Concerning Fiduciary Relationship (EST-0279) 

 

■  Estate and Income Taxes 

 

Form 6.5  U.S. Estate Tax Return (IRS Form 706) (EST-0280) 

Form 6.6  Transmittal Letter for Federal Estate Tax Return (EST-0281) 

Form 6.7  Election of Administration Expenses (EST-0282) 

Form 6.8  Trust Verification (EST-0283) 

Form 6.9  Will Verification (EST-0284) 

Form 6.10  U.S. Fiduciary Income Tax Return (IRS Form 1041) (EST-0285) 

Form 6.11  Wisconsin Fiduciary Income Tax Return (DOR Form 2) (EST-0286) 

Form 6.12  Request for Prompt Assessment (IRS Form 4810) (EST-0287) 

Form 6.13  Request for Discharge from Personal Liability Under Internal Revenue Code 

Section 2204 or 6905 (IRS Form 5495) (EST-0288) 

 

■  Closing the Estate 

 

Form 6.14  Request for a Closing Certificate for Fiduciaries (DOR Schedule CC) 

(EST-0311) 

Form 6.15  Closing Certificate for Fiduciaries (EST-0289) 

Form 6.16  Petition to Dispense with Filing of Closing Certificate for Fiduciaries 

(EST-0290) 

Form 6.17  Order (EST-0291) 

Form 6.18  Letter Forwarding Closing Certificate for Fiduciaries (EST-0292) 

Form 6.19  Letter Forwarding Estate Tax Closing Letter (EST-0293) 

https://www.wicourts.gov/forms
https://www.wicourts.gov/forms1/circuit/formcategory.jsp?Category=26
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III. Application for Federal EIN (SS-4) and Letter Advising Personal 

Representative of EIN   
 

 

Commentary and Instructions for Forms 6.1–6.2 
 

If not done at the opening of the estate, apply for the federal employer identification number 

(EIN) with the first federal fiduciary income tax return or the federal estate tax return, whichever is 

filed first.  Obtain the application (Form SS-4) from either the Social Security Administration or 

the Internal Revenue Service (IRS).  IRS forms are also available through the IRS’s website at 

https://www.irs.gov. 

 

You may obtain an EIN by applying online at https://www.irs.gov/ (last visited Apr. 13, 

2021).  For successful online applications, an EIN will be provided immediately.  You may also 

obtain an EIN by completing Form SS-4 and faxing it to (855) 641-6935.  A return fax will be 

submitted within four days.  Additionally, you may obtain an EIN by completing Form SS-4 and 

mailing it to the following address: 

 

Internal Revenue Service 

Attn: EIN Operation 

Cincinnati, OH  45999 

 

The processing timeframe for an EIN application received by mail is four weeks. 

 

The personal representative will need the EIN to establish bank accounts or brokerage 

accounts for the estate.  The IRS will issue a number over the phone to the attorney only if the 

attorney files IRS Form 2848 (Power of Attorney and Declaration of Representative).  Otherwise, 

the IRS will send written confirmation of the number to the personal representative only.  Use 

Form 6.2 to advise the personal representative of the EIN. 

 

Contents (Application for Federal EIN) 
 

#1  Enter name and title of personal representative. 

#2  The estate may choose its fiscal year. See supra § 6.15.  If filing Form SS-4 at the beginning 

of the probate proceeding, the fiscal year is usually known.  If unknown, insert “unknown.” 

#3  This will usually be zero. 

 

See the reprinted instructions (rev. Dec. 2019) for Form SS-4 (rev. Dec. 2019). 

 

https://www.irs.gov/
https://www.irs.gov/
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Form 6.1  Application for Federal Employer Identification Number 

(SS-4) (EST-0275, EST-0276)   
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Form 6.2  Letter Advising Personal Representative of EIN 

(EST-0277)   
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IV. Notice Concerning Fiduciary Relationship (IRS Form 56) and Letter 

Forwarding Notice Concerning Fiduciary Relationship   
 

 

Commentary and Instructions for Forms 6.3–6.4 
 

The personal representative should file a Notice Concerning Fiduciary Relationship (Form 

6.3) with the IRS.  Filing the notice entitles the personal representative to receive notice of any 

deficiencies.  Use Form 6.4 to forward the Notice Concerning Fiduciary Relationship to the IRS.  

Attach a copy of the Domiciliary Letters (supra Form 3.16) and a certified copy of the trust 

instrument if necessary. 

 

  Note.  This form is available through the IRS’s website at https://www.irs.gov (last visited 

Apr. 13, 2021). 

 

Contents (Notice Concerning Fiduciary Relationship) 
 

#1  Enter the name and address of personal representative or trustee. 

#2  Check the applicable box. 

#3  Enter the type of tax (e.g., “Estate, Gift, Individual and Fiduciary Income Tax”). 

#4  Enter the federal tax form number (e.g., “706,” “709,” “1040,” “1041”). 

#5  Enter the year(s) or period(s) (e.g., “3 years prior to 12-1-95 and all years thereafter”). 

 

Distribution 
 

Original:  IRS office where return is filed 

Conformed copies:  Personal representative and firm file 

 

References 
 

Treas. Reg. § 301.6903-1 

https://www.irs.gov/
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Form 6.3  Notice Concerning Fiduciary Relationship (IRS Form 56) 

(EST-0278)   
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Form 6.4  Letter Forwarding Notice Concerning Fiduciary 

Relationship (EST-0279)   
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V. Federal Estate Tax Return (IRS Form 706) and Transmittal Letter for Federal 

Estate Tax Return   
 

 

Commentary and Instructions for Forms 6.5–6.6 
 

A federal estate tax return (IRS Form 706) is required for every U.S. citizen or resident whose 

estate value exceeds the applicable exemption amount, see supra § 6.4.  The estate tax return with 

all schedules and attachments is due nine months from the date of death.  Preparers should 

carefully read the form’s instruction booklet, which demonstrates how to describe and list assets on 

the returns.  (Copies of tax forms and instructions are available from the IRS’s website at 

https://www.irs.gov (last visited Apr. 13, 2021).)  Preparers should also keep the following in 

mind: 

 

1. Administration expenses can be claimed for either estate tax purposes or estate income tax 

purposes, but not both.  For estates in which no federal estate tax is due, administration 

expenses should be claimed for income tax purposes. 

 

2. Unless a tax clause in the decedent’s will provides otherwise, the spouse’s share of the estate 

bears its part of estate taxes. 

 

3. When the surviving spouse receives essentially all the estate, it is sufficient to describe the 

property passing to the spouse as “all the property shown in this return except that listed in 

Schedule      , Items      , less the items shown on Schedules J, K, and L.” 

 

4. If the decedent received property from another person who died within the last 10 years, it 

may be possible to claim a prior transfer credit (Part 2, Line 14).  This valuable credit is often 

overlooked. 

 

5. The IRS requires certification of payment of state death taxes.  See Tech. Adv. Mem. 

89-47-005 (Aug. 21, 1989) for a detailed discussion of claiming state death tax deduction 

when estate taxes have not yet been paid. 

 

The personal representative should file the federal estate tax return, accompanied by the 

following: 

 

1. Court-certified copy of decedent’s Last Will and Testament; 

 

2. A check in the amount of the federal estate tax; 

 

3. Schedule A—Provide copies of appraisals with explanation of basis of appraisal; 

 

4. Schedule B—Provide complete financial statements for inactive stocks or stock of closed 

corporation, including balance sheets, statements of net earnings or operating results, and 

dividends paid for each of the five years immediately preceding valuation date; 

 

5. Schedule D—Include Life Insurance Statement for Insured Decedent (IRS Form 712) for each 

insurance policy listed; 

 

https://www.irs.gov/
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6. Schedule E, Part 2—If any asset is included at less than full value in decedent’s estate, 

provide proof of extent, origin, and nature of decedent’s interest and interest of cotenant(s); 

7. Schedule F—When an interest in partnership or unincorporated business is reportable, submit 

a statement of assets and liabilities as of valuation date and for five years immediately 

preceding valuation date.  Also attach statements of net earnings for the same five years.  (See 

information to be submitted for closed corporation stock on Schedule B.)  If the decedent 

owned articles with artistic or intrinsic value and any one article is valued at more than $3,000 

or any collection of articles is valued at more than $10,000, attach a sworn expert appraisal 

and a statement of the expert’s qualifications; 

 

8. Schedule G—All transfers within three years of death of a life insurance policy, a 

reversionary interest in a life estate, or a power to revoke must be included if the property 

would have been included in the gross estate had the decedent continued to possess them until 

death.  Attach a verified copy of any trust the decedent created; 

 

9. Schedule H—If the decedent ever possessed a power of appointment, a certified or verified 

copy of the instrument granting, exercising, or releasing the power must accompany the 

return.  This is required even if the power was not a general power and that property is not 

otherwise includible in the decedent’s estate; 

 

10. Schedule I—See the federal estate tax return; and 

 

11. Schedule M—If property passes to the surviving spouse by the decedent’s will, attach a 

certified copy of the order admitting the will to probate.  See instructions for IRS Form 706, 

Schedule M, for special cases.  Note that the transmittal letter (Form 6.6) includes a request 

for determination of tax and discharge of fiduciary under I.R.C. § 2204.  This language is 

optional. 

 

Form 6.5 illustrates how a Federal Estate Tax Return would be prepared using the William O. 

Hart fact pattern found in this chapter. 

 

Distribution 
 

Original:  File by mail: Department of the Treasury, Internal Revenue Service, Kansas 

City, MO 64999  

Conformed copies:  Personal representative and firm file 

 

References 
 

I.R.C. §§ 2001–2056A 
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Form 6.5  U.S. Estate Tax Return (IRS Form 706) (EST-0280)   
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Form 6.6  Transmittal Letter for Federal Estate Tax Return 

(EST-0281) 
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VI. Election of Administration Expenses   
 

 

Commentary and Instructions for Form 6.7 
 

File this form with the estate income tax return to elect certain administration expenses as 

deductions on that return instead of taking these expenses as deductions on the federal estate tax 

return.  Once the election is made in this manner, it is irrevocable. 

 

Contents 
 

#1  Obtain the amounts from MIL Sections 31–33 and 36 to be elected for an estate income tax 

deduction and note election on MIL so that amounts are not also deducted on estate tax return. 

 

Distribution 
 

Original:  Filed with return(s) 

Copies:  Personal representative and firm file 
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Form 6.7  Election of Administration Expenses (EST-0282) 
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VII. Trust Verification and Will Verification   
 

 

Commentary and Instructions for Forms 6.8–6.9 
 

There is a regulatory requirement that if the decedent dies testate, court-certified copies of the 

will must be filed with the estate tax return.  If a trust that must be attached to the estate tax return 

is a matter of public record, it should be court certified as well.  When a trust or will is not part of a 

court record, it should be verified, which can be accomplished by using the trust verification and 

will verification forms. 

 

Distribution 
 

Original:  Filed with original IRS Form 706 

Conformed copies:  Attach to all conformed copies of IRS Form 706 

 

References 
 

Treas. Reg. § 20.6018-4 
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Form 6.8  Trust Verification (EST-0283) 
 
 
 

TRUST VERIFICATION 

 
I verify that the foregoing is a true and complete copy of the Trust Instrument of                 

Trust dated    (Date)   , as amended, and that the same is now in force and has not been revoked. 
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Form 6.9  Will Verification (EST-0284) 
 
 
 

WILL VERIFICATION 

 
I verify that the foregoing is a true and complete copy of the Last Will and Testament (and 

Codicil) of    (Decedent’s Name)   , deceased. 
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VIII. U.S. Fiduciary Income Tax Return (IRS Form 1041)   
 

 

Commentary and Instructions for Form 6.10 
 

The fiduciary uses the income tax return to report income from an estate or trust.  A federal 

income tax return is required for any estate with a gross income of $600 or more for the tax year or 

for a beneficiary who is a nonresident alien.  However, because of opportunities to pass deductions 

through to beneficiaries, income tax returns often are filed when the estate has minimal income. 

 

Instructions follow the return form, and IRS Form 1041-ES, Estimated Income Tax for 

Fiduciaries, follows the instructions.  (Forms are available at the IRS’s website at 

https://www.irs.gov (last visited Apr. 13, 2021).) 

 

Preparers should keep the following in mind: 

 

1. The estate’s initial fiscal year can end on the last day of any month ending within one year of 

the decedent’s death.  To take advantage of a fiscal year, other than a calendar year, the return 

must be timely filed—that is, within 4 months and 15 days of the end of the fiscal year. 

 

2. Timing of the personal representative’s payment of administration expenses is important.  

Expenses otherwise incurred in the estate’s initial fiscal year can be deferred if the attorney or 

personal representative chooses to advance them and be reimbursed in a later fiscal year. 

 

3. This income offset is available only in the estate’s taxable years before the last taxable year 

and only if the estate has the appropriate taxable income.  This offset can be lost if all income 

is distributed during the taxable year. 

 

4. All assets owned by the decedent at the time of death are treated as long-term capital assets 

for gain or loss purposes if sold within one year after death (within six months if acquired 

before January 1, 1988).  See I.R.C. § 1223(9). 

 

5. Generally, the personal representative must elect to take administration expenses on either the 

estate tax returns or the income tax returns, but not both. 

 

6. Answers depend on the particular fact situation. 

 

7. Estates are only required to make estimated tax payments for any tax year ending two or more 

years after the decedent’s death.  Estates are not required to make estimated tax payments if 

there was no tax liability for the 12 months preceding the tax year. 

 

8. Include EIN if making estimated tax payments. 

 

Form 6.10 illustrates how IRS Form 1041 would be prepared using the William O. Hart fact 

pattern found in this chapter. 

 

Distribution 
 

Original:  IRS 

Conformed copies:  Wisconsin fiduciary return, personal representative, and firm file 

https://www.irs.gov/
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Form 6.10  U.S. Fiduciary Income Tax Return (IRS Form 1041) 

(EST-0285) 
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IX. Wisconsin Fiduciary Income Tax Return (DOR Form 2)   
 

 

Commentary and Instructions for Form 6.11 
 

The requirements for filing Wisconsin DOR Form 2 are the same as those for IRS Form 1041.  

The return is a “pick-up” return from IRS Form 1041, unlike individual income tax returns.  This 

form is available from the DOR’s website at https://revenue.wi.gov (last visited Apr. 13, 2021). 

 

Preparers should keep the following in mind: 

 

1. The modifications and adjustments are essentially the same as must be made on Wisconsin 

individual income tax returns. 

 

2. Attach a copy of the Inventory with the initial return only. 

 

3. A copy of the estate’s federal income tax return must be attached. 

 

Form 6.11 illustrates how a Wisconsin DOR Form 2 would be prepared using the William O. 

Hart fact pattern in this chapter. 

 

Distribution 
 

Original:  Wisconsin Department of Revenue 

Copy:  Personal representative and firm file 

 

https://revenue.wi.gov/
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Form 6.11  Wisconsin Fiduciary Income Tax Return (DOR Form 2) 

(EST-0286) 
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X. Request for Prompt Assessment (IRS Form 4810) and Request for Discharge 

from Personal Liability Under Internal Revenue Code Section 2204 or 6905 

(IRS Form 5495)   
 

 

Commentary and Instructions for Forms 6.12 and 6.13 
 

The personal representative is personally liable for the decedent’s income and gift taxes.  

I.R.C. § 6905 allows the personal representative to request discharge from this personal liability.  

I.R.C. § 6501(d) also allows the personal representative to seek a prompt (18 month) assessment of 

such taxes, so that the estate beneficiaries can receive distributions from the estate without concern 

as to transferee liability for unknown income and gift tax liabilities. 

 

File IRS Form 4810 (Form 6.12) to request prompt assessment under I.R.C. § 6501(d). 

 

This form should be filed immediately after the decedent’s death (with respect to returns filed 

by the decedent before death) and after the decedent’s final income tax return (and gift tax return, if 

applicable) is filed. 

 

Once the personal representative has paid the tax that the personal representative has 

determined to be due, IRS Form 5495 (Form 6.13) allows the personal representative to request a 

discharge from personal liability for any deficiency in taxes later found to be due. 

 

  Note.  These forms should be filed with all the service centers at which the decedent’s 

income and gift tax returns were filed.  For years before 2001, Wisconsin residents filed gift 

tax returns in Kansas City, Missouri.  Since 2001, Wisconsin residents have filed gift tax 

returns by mail in Cincinnati, Ohio.  Before 2007 Wisconsin residents filed income tax returns 

in Kansas City, but since 2007 Wisconsin residents have filed tax returns in Fresno, 

California.  Thus, for years after 2000, Forms 4810 and 5495 will usually need to be filed with 

multiple service centers. 

 

Distribution 
 

Original:  File by mail with Internal Revenue Service Center(s) where the decedent filed income 

and gift tax returns 

Copy:  Personal representative and firm file 

 

References 
 

I.R.C. § 6501(d); I.R.C. § 6905 
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Form 6.12  Request for Prompt Assessment (IRS Form 4810) 

(EST-0287) 
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Form 6.13  Request for Discharge from Personal Liability Under 

Internal Revenue Code Section 2204 or 6905 

(IRS Form 5495) (EST-0288) 
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XI. Closing Certificate for Fiduciaries, Certificate Determining Estate Tax, and 

Closing Correspondence   
 

 

Commentary and Instructions for Forms 6.14–6.19 
 

Form 6.14 is Wisconsin DOR Schedule CC, Request for a Closing Certificate for Fiduciaries.  

Schedule CC must be filed with the Wisconsin DOR to receive a Closing Certificate for 

Fiduciaries.  Schedule CC should only be filed when the probate court requires a Closing 

Certificate.  Schedule CC may be filed for an estate or a trust.  Form 6.15 illustrates a sample 

Closing Certificate for Fiduciaries (approving income tax returns), which should be filed with the 

probate court after it has been received from the DOR. 

 

If the estate filed a federal estate tax return, use Form 6.19 to forward the Estate Tax Closing 

Letter from the IRS (which is only issued by the IRS upon request), and use Form 6.18 to forward 

the Certificate Determining Estate Tax and Closing Certificate for Fiduciaries. 

 

Distribution 
 

Original:  Personal representative 

Copy:  Firm file 
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Form 6.14  Request for a Closing Certificate for Fiduciaries 

(DOR Schedule CC) (EST-0311)   
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Form 6.15  Closing Certificate for Fiduciaries (EST-0289)   
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Form 6.16  Petition to Dispense with Filing of Closing Certificate for 

Fiduciaries (EST-0290) 
 
 
 

 



ESTATE AND INCOME TAXES 

 

 

© June 2021, State Bar of Wisconsin  6-113 
G:\CLE\Books\Books\TYPE\Year_Type\filename.doc 02/01/06 

Form 6.17  Order for Dispensing with Filing of Closing Certificate 

(EST-0291) 
 
 
 

 
 

WHEREAS, Wis. Stat. § 71.13(3) permits a court to dispense with the filing of income tax 
returns normally required prior to closing an estate, and 

 
WHEREAS, the Personal Representative in this Estate has made such a request, and 

 
WHEREAS, the Final Estate Account shows the Estate income of $______  (or has been 

waived); and 

 
WHEREAS, no fiduciary income tax returns are required to be filed when the Estate’s income 

is $600.00 or less, and no income tax is due on Estate income of $600.00 or less; 

 
NOW, THEREFORE, IT IS HEREBY ORDERED on the basis of the request of the Personal 

Representative for the Estate as follows: 

 
1. The Personal Representative of this Estate is not required to file an income tax return with the 

Wisconsin Department of Revenue, as normally required by Wis. Stat. § 71.13(2), for the 
reason it is clearly evident to the Court that no income tax is due or to become due from this 
estate. 

 
2. No Closing Certificate is required to be filed in this Estate, since the Wisconsin Department of 

Revenue only issues a Closing Certificate when an estate files income tax returns. 

 
 

 

https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
https://docs.legis.wisconsin.gov/statutes/prefaces/toc
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Form 6.18  Letter Forwarding Closing Certificate for Fiduciaries 

(EST-0292)   
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Form 6.19  Letter Forwarding Estate Tax Closing Letter (EST-0293) 
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Subject Index 
 

 

References are to section numbers and form numbers except as noted. 

 

 
A 

 
Abatement, 2.29, 4.24 

 
Accounts (Bank) 
See also Assets; Final Account; Inventory 

Generally, 3.21, 4.13 

Savings and Checking Accounts, Letter Requesting 

Information on, Form 3.23 

 
Address Change 

See Mail 

 
Ademption, 2.29 

 
Administration, Formal, Order for, Form 4.15 

 
Administration Expenses 
Deduction for, 6.6, 6.7 

Election of, Form 6.7 

 
Advancement 
Generally, 2.29 

 
Affidavits 
Domicile, Affidavit of, Form 3.57 

Service, Affidavit of, Form 4.9 

Transfer of property by affidavit, Form 5.1 

Transfer of Vehicles.  See Motor Vehicles, Transfer 

of 

 
Allowances (Family) 
See also Claims 

Generally, 4.38 

Allowance, Petition and Order for, Forms 4.55, 4.56 

Special Allowance, Petition and Order for, Forms 

4.58, 4.59 

Spousal Election, Form 4.62 

Spouse’s Exemption from Creditors, Petition and 

Order for, Forms 4.60, 4.61 

Surviving Spouse’s Selection of Personal Property, 

Form 4.57 

 
Ancillary Probate 
Generally, 2.16, 4.40 

 

Applications 
Death Certificate, Application for, Form 3.21 

Federal Employer Identification Number, 

Application for, Form 6.1 

Informal Administration, Application for, Form 3.1 

Informal Administration, Application for, Form 

4.46 

Title & License Plate, Application for, Form 3.60 

 
Appraisal 
Generally, 2.15, 2.19, 3.2, 3.21 

Letter to Appraiser(s), Form 4.21 

Order Appointing Appraiser(s), Form 4.20 

Property in multiple states, 3.3 

When required, 4.14 

 
Assets 
See also Estate Tax; Income Tax; Inventory; Marital 

Property 

Collection of, 2.21, 3.21, 4.13; MIL §§ 11–21 

Investment of, 2.22 

Nonliquid, conversion of, 4.38 

 
Assignment 
Generally, 2.28, 4.24 

Of Interest, Form 4.64 

Petition that Home Be Assigned to Spouse or 

Domestic Partner, Form 4.65 

 
Attorney 
Generally, 2.18 

As beneficiary, 2.9 

Conflict of interest, 2.9 

Consent to act, Form 3.10 

Dual representation, 2.9 

Duty to nonclients, 2.9 

Ethical duties, 2.9 

Order appointing, Form 3.9 

For person in military service.  See Guardian ad 

Litem 

Personal representative duties generally, 2.19 

Representation, Letter of, Form 2.1 

Selection of, 3.8 

 
Automobile 

See Motor Vehicle 
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B 

 
Bank 

See Accounts; Safe Deposit Box 

 
Beneficiaries 
Determination of interest, 2.25 

Distribution of estate, 4.24 

Effect of testator’s murder by, 2.27 

Effect of undue influence or fraud by, 2.30 

Former or current client, 2.9 

Inventory to Beneficiaries, Letter Forwarding, Form 

3.45 

Notification letters, 4.9; Forms 4.10, 4.11 

Personal Representative’s Statement to Close Estate 

to Beneficiaries, Letter Forwarding, Form 3.71 

Request for Tax Identification Number and 

Certification, Form 3.2 

Time to claim distributions, 4.27 

 
Bequests 
Abatement of, 2.29, 4.24 

Ademption of, 2.29 

Attorney as beneficiary, 2.9 

Disclaimer of, 2.28 

Election by surviving spouse, 6.14 

Inclusion of income in respect of decedent, 6.18 

Monetary bequests, exception to notice-of-inventory 

requirement, 4.14 

Notification letters, 4.9; Forms 4.10, 4.11 

Pecuniary, funding of, 6.18 

Residuary, 4.24, 6.18; Form 3.67 

Specific, 4.9, 4.24, 6.18; Forms 3.66, 4.11 

 
Bonds 
See also Savings Bonds 

Signature Bond, Forms 4.17, 5.8–5.9, 5.16–5.17 

Surety, MIL § 7.04 

 
Business, subchapter S, 4.13 
 

 
C 

 
Case Management 
Cash Requirements Worksheet, ch. 1 

Critical Date Chart, ch. 1 

Estate Progress Worksheets, ch. 1 

Master Information List, ch. 1 

 
Cash Bond, Decedent’s 

See Employer 

 

Certificates 
Certificate Determining Estate Tax 

—Letter Forwarding, Form 6.18 

Certificate of Descent, Form 5.26 

Closing Certificate for Fiduciaries 

—Form 6.15 

—Letter Forwarding, Form 6.18 

—Petition to Dispense with Filing of, and Order, 

Forms 6.16, 6.19 

—Request for form, Form 6.14 

Inventory Exhibited, Form 3.43 

 
Choice of Procedure, 2.12 

 
Claims 
Claim Against Estate, Form 4.23 

Claims Information to Probate Registrar, Letter 

Forwarding, Form 3.35 

Claims Notice, Probate, Form 3.7 

Compromise of, 2.31, 4.17 

Disposing of, 3.23, 4.16 

Distribution to Ward 

—Notice of, Form 4.42 

Estate Receipt, Form 3.37 

Filing 

—fee, 4.17 

—procedure, 4.17 

—time limits, 4.18 

Insufficient assets, 4.17 

Judgment on Claims, Form 4.25 

Letters to Creditors, Forms 3.33–3.35 

Notice 

—to creditors, 3.7, 4.9, 5.5, 5.9; Forms 3.8, 3.22, 

4.5, 4.7, 5.12 

—to DHS, 3.6, 4.9, 4.18, 5.3, 5.5, 5.9; Forms 3.1, 

3.6, 3.7, 4.1, 4.46, 5.1, 5.4 

Objection to Allowance of Claim, Form 4.24 

Objection to claim, 4.17 

Order Limiting Time for Filing Claims, Form 4.7 

Order Setting Time for Notice, Form 4.5 

Payment to Creditor, Letter Forwarding, Form 3.36 

Proof of publication, 3.7, 4.9, 5.6, 5.9; Forms 3.19, 

3.20, 3.38–3.40 

Spouse’s Exemption from Creditors, 4.38 

—Order for, Form 4.61 

—Petition for, Form 4.60 

Summary Assignment 

—creditors’ rights, 2.14 

—Notice to Creditors, 5.8; Form 5.13 

Trial on claim, 4.17 

Welfare Claims 

—Letter Regarding Possible, Form 3.6 

—Probate Claims Notice, Form 3.7 
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Classification of Assets 

See Marital Property, Classification of property; 

Inventory 

 
Client Intake 

See generally chs. 1, 2 

Conflicts of interest, 2.2, 2.8, 2.9 

Letter of Representation, Form 2.1 

Master Information List, ch. 1 

Scope of representation, 2.5 

 
Closing the Estate 
See also Final Account; Final Judgment 

Descent of property, determination of, 5.18, 5.19; 

Forms 5.27, 5.26, 3.66, 3.67, 4.43 

Formal probate 

—documents required, 4.25 

—Final Judgment, Form 4.40 

—hearing on estate account, 4.22 

—order setting time for closing, Form 4.5 

—procedural overview, 4.21 

Informal probate 

—documents required, 3.29 

—Documents to Probate Registrar, Letter 

Forwarding, Form 3.72 

—Statement of Personal Representative to Close 

Estate, Form 3.70 

—Time to Close Estate, Petition and Order to 

Extend, Forms 3.62–3.64 

Joint tenancy, termination of, Forms 5.19, 5.20 

Life estate, termination of, 5.12; Forms 5.19, 5.20 

Summary assignment, 5.9; Form 5.18 

Summary settlement, 5.6; Form 5.10 

 
Collection of Assets 

See Assets 

 
Compromise of Claims 

See Claims 

 
Conflicts of Interest 
Generally, 2.2, 2.8, 2.9 

Attorney, 2.9 

Personal representative, 2.8 

Surviving spouse as personal representative, 2.8 

 
Conversion of Proceedings 
Formal or informal to summary, 2.14, 5.5 

Formal to informal 

—generally, 4.31 

—application to convert and notice, Forms 4.46, 

4.47 

—Order Converting Proceeding, Form 4.48 

Informal to formal 

—generally, 3.30 

—Demand for Formal Proceedings, Form 3.74 

—reinstating informal, 3.33; Form 3.1 

Informal to summary, 5.8 

 
Creditors 

See Claims 
 

 
D 

 
Deadlines 
Claims 

—Notice to Creditors, Form 3.8 

—Notice Setting Time to Hear Application and 

Deadline for Filing Claims, Form 3.22 

—Order Limiting Time for Filing Claims, Form 4.7 

—Order Setting Time for Notice, Form 4.5 

—time limit for filing claims, 4.18 

Disclaimer, 2.28 

Distributions, beneficiary, time to claim, 4.27 

Estate tax, 2.23, 6.4 

Formal probate, time limits in closing, 4.27 

Income taxes 

—deadline to file, 2.23, 6.12, 6.14 

—deadline to pay, 2.23, 6.12, 6.14 

Inventory, filing, 4.14 

Objection to claim, 4.17 

 
Death Certificate 
Application for Death Certificate, Form 3.21 

 
Deductions, Tax 

See Estate Tax; Income Tax 

 
Deferred Marital Property 

See Marital Property, Classification of property 

 
Descent of Property 
Generally, 2.13, 5.16 

Certificate of Descent 

—Form 5.26 

—Petition for, Form 5.24 

—procedure, 5.19; Form 5.26 

Judgment Determining Descent 

—Form 5.27 

—Order for Hearing Petition, Form 5.25 

—Petition for, Form 5.24 

—procedure, 5.17 

 
Determination Date 

See Marital Property 

 
Discharge of Guardian ad Litem, 3.5, 4.7; Form 

4.44 
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Discharge of Personal Representative 
See also Personal Representative, liability, 

discharge from 

Formal probate, 4.30; Form 4.45 

Informal probate, 3.28 

 
Disclaimer 

See Elections, disclaimer 

 
Distributions 
Of estate in formal probate, 4.24, 4.27 

Letter concerning, Form 3.69 

Liability for, 3.24 

 
Divorce 
Effect on prior will, 2.27 

 
Domicile 
Affidavit of Domicile, Form 3.57 

Domiciliary Letters 

—Form 3.16 

—Letter Requesting, Form 3.17 

Jurisdiction and venue, 2.17, 3.3 

 

 
E 

 
Efiling, ch. 3 (intro.), ch. 4 (intro.), ch. 5 (intro.), 

ch. 6 (intro.) 

 
Elections 
See also Administration Expenses; Estate Tax; 

Income Tax 

Assignment, 2.28, 4.24; Form 4.64 

Augmented marital, 2.28 

Deferred marital, 2.28, 6.5 

Disclaimer, 2.21, 2.28, 4.24, 6.5; Form 4.63 

Equitable, 2.29 

 
Employer 
Annuities and death benefits, 2.11, 3.21; MIL § 21 

Direct payment of decedent’s cash bond to 

dependents, 2.13, 5.24 

Direct payment of decedent’s wages to dependents, 

2.13, 5.23 

Employer Identification Number (EIN) 

—See Employer Identification Number 

Letter Requesting Information from Decedent’s 

Employer, Form 3.29 

 
Employer Identification Number 
Generally, 6.4, 6.14, 4.10 

Application for, Form 6.1 

Letter Advising Personal Representative of, Form 

6.2 

 
Estate Tax 
See also Administration Expenses; Taxable Estate 

Generally, 2.23; MIL § 38 

Certificate Determining Estate Tax 

—Letter Forwarding, Form 6.18 

Closing Letter, Letter Forwarding Estate Tax, Form 

6.19 

Computation of tax, 6.8 

Deductions, 6.6, 6.7 

Federal 

—generally, 2.23, 6.4 

—deadlines, 2.23, 6.4 

—extension to file, 6.4 

—extension to pay, 6.4 

—Notice Concerning Fiduciary Relationship, 6.4; 

Forms 6.3, 6.4 

—Notice of Termination of Fiduciary Relationship, 

Form 6.3 

—penalties, 6.4 

—penalty for undervaluation, 6.5 

—Return, Form 6.5 

—return, list of attachments, 6.9 

—Transmittal Letter for Federal Estate Tax Return, 

Form 6.6 

Gross estate valuation, 6.5 

Liability of personal representative 

—generally, 6.2 

—discharge from, Form 6.6 

Tax identification number, 6.4 

Thresholds, 6.4 

Wisconsin 

—generally, 6.3 

 
Ethical Considerations 

See Conflict of Interest 

 
Executor 

See Personal Representative 

 
Exoneration, 2.29 

 
Extensions 
Request establishes fiscal year (estate income tax), 

6.15 

To close estate, Forms 3.62, 3.63 

To file tax, 6.4, 6.12, 6.14 

To pay tax, 2.23, 6.4 
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F 

 
Fact Pattern, ch. 6 

 
Family Needs 

See Allowances 

 
Fiduciary 

See Personal Representative 

 
Filing, ch. 3 (intro.), ch. 4 (intro.), ch. 5 (intro.), ch. 

6 (intro.) 

 
Final Account 
Generally, 2.24 

Estate Account, Form 3.65 

Formal 

—Estate Account, Form 4.36 

—Hearing on, 4.22; Form 4.38 

—Petition for, Form 4.37 

—Supplemental Estate Account, 4.23; Form 4.39 

Informal 

—generally, 3.28 

—Estate Account, Form 3.65 

Preparing, MIL §§ 22–37 

 
Final Judgment 
Generally, 4.23 

Abridgment of, Form 4.41 

Form 4.40 

Recording 

—generally, 4.28 

—Proof of, Form 4.43 

 
Foreign Executor 

See Personal Representative 

 
Formal Probate 
See also Waiver, Opening estate on 

Generally, 2.15 

Allowances for family, 4.37 

Appraiser(s) 

—generally, 4.10 

—Letter to, Form 4.21 

—Order Appointing, Form 4.20 

Assets insufficient, 4.24 

Assignment of Interest, 4.24; Form 4.64 

Claims, Judgment on, Form 4.25 

Closing the estate, 4.20 

Conversion to informal probate 

—generally, 4.31 

—Notice of Application, Form 4.47 

—Order for, Form 4.48 

Disclaimer of Interest, 4.24; Form 4.63 

Distribution of estate, 4.24, 4.27 

Domiciliary Letters, Form 4.16 

Estate account 

—Form 4.36 

—hearing on, 4.22 

—Order and Notice for Hearing, Form 4.38 

—Petition for Final Judgment, Form 4.37 

Exemption of property for surviving spouse, 4.38; 

Forms 4.60, 4.61 

Filing, ch. 4 (intro.) 

Final judgment 

—generally, 4.23 

—Form 4.40 

—Order and Notice for Hearing on Petition for 

Final Judgment, Form 4.38 

—Recording, 4.28; Form 4.43 

Formal Administration, Petition and Order for, 

Forms 4.1, 4.15 

Forms required 

—to open, 4.11 

—to close, 4.25 

—to convert to informal probate, 4.33 

Heirship 

—determination of, 4.5; Form 4.7 

—Proof of Heirship, Form 4.12 

Initial hearing, 4.10 

Initiation of, 4.6 

Inventory 

—generally, 4.13 

—Form 

 4.26 

—Notice of Inventory on File, Form 4.27 

Letters of Trust, Form 4.19 

Notice to interested persons and creditors 

—generally, 4.9, 4.14, 4.22 

—Estate Account, 4.22; Forms 4.36–4.39 

—Inventory, 2.24, 4.14; Form 4.26 

—Order Setting Deadline for Filing a Claim, Form 

4.7 

—Order Setting Time to Hear Petition for 

Administration and Heirship and Deadline for 

Filing Claims, Form 4.5 

—Probate Claims Notice, 4.9, 4.18; Forms 3.6, 3.7, 

4.1, 4.46 

—Proof of publication documents, Forms 3.19, 

3.20, 3.38–3.40 

Notification letters to heirs/legatees, 4.9; Forms 

4.10, 4.11 

Opening estate 

—on notice, 4.9 

—on waiver, 4.9 

Order Limiting Time for Filing Claims, Form 4.7 

Order Setting Time to Hear Petition for 

Administration and Deadline for Filing Claims, 

Form 4.5 

Outline of, 4.1–4.40 
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Personal representative, discharge of, 4.30; Form 

4.45 

Procedural guides, ch. 4 

Receipts, filing, 4.29 

Resident Agent, Appointment of, Form 4.22 

Time limits, 4.27 

Waiver, Consent and Approval, Form 4.6 

Waiver of Right to Receive Inventory and 

Accounts, Form 4.28 

When desirable, 2.15, 4.2 

When required, 2.15, 4.2 

 
Forms 
See also specific forms 

Forms Index 

 
Fraud 
Attorney’s ethical considerations, 2.9 

By beneficiary, 2.30 

Decedent, prior fraudulent conveyance by, 4.17 

Personal representative, release from liability for, 

3.28 

 
Funeral Expenses 

See Mortuary Arrangements 
 

 
G 

 
Gifts, 2.28 

See also Ademption; Advancement 

 
Guardian ad Litem 
Appointing of 

—generally, 3.5, 3.35, 4.7 

—Consent to Act, Form 3.10 

—Order Appointing, Forms 3.9, 4.2 

Discharge of 

—generally, 3.5, 4.7 

—Order Discharging, Form 4.44 

Dispensing with guardian ad litem 

—generally, 3.5, 4.7 

—Order, Form 3.12 

—Petition, Form 3.11 

Notice, ability to waive, 4.7 

Notification Letter to Guardian ad Litem or 

Attorney for Person in Military Service, Form 

4.4 

 

 

H 

 
Hearing 
Determination of descent, 5.18 

Estate account, 4.22 

Procedural guides, ch. 4 

Initial hearing 

—formal probate, 4.10 

—informal probate, 3.12, 3.14 

Judgment determining descent, 5.18 

Summary assignment, 5.9 

Summary settlement, 5.6 

Termination of life estate, 5.12 

 
Heirs 
Adopted, 3.4, 4.5 

Determination of, 3.4, 4.5; MIL § 5 

Nonmarital, 2.29, 3.4, 4.5 

Notification Letter to Heirs, Form 4.10 

Posthumous, 3.4, 4.5 

Pretermitted, 2.29 

Proof of Heirship, Forms 3.4, 4.12 

 
Homestead, 4.38 

See also Real Estate 

Petition That Home Be Assigned to Spouse or 

Domestic Partner, Form 4.65 

 

 
I 

 
Income in Respect of a Decedent (IRD), 6.18 

 
Income Tax 
See also Administration Expenses 

Generally, 2.23 

Assessment, request for prompt, 6.11; Form 6.12 

Closing Certificate for Fiduciaries, Forms 6.14–6.18 

Deadline 

—to file, 2.23, 6.12, 6.14 

—to pay, 2.23, 6.12, 6.14 

Decedent’s final return, 4.13, 6.12 

Deductions 

—generally, 6.14, 6.17, 6.18 

—for personal representative’s fees, waiver of, 

6.19; Form 6.7 

Division of items between decedent’s and estate’s 

income tax return, 6.17 

Elections, 6.14, 6.17 

Estate’s return, 6.14 

Extension of time, 6.12, 6.14 

Fiduciary Income Tax Return 

—federal, Form 6.10 

—Wisconsin, Form 6.11 
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Fiduciary Relationship, Notice Concerning 

—generally, 6.11 

—Form 6.3 

—Letter Forwarding, Form 6.4 

Final return, whether required, 6.12 

Fiscal year for estate, selection of, 6.15 

Income in respect of a decedent (IRD), 6.18 

Joint vs. separate returns, 6.13 

Loss carryovers, 6.19 

Penalties, 6.16 

Personal representative 

—personal liability of, 6.11; Form 3.70 

—waiver of deduction for fees, 6.19; Form 6.7 

Reducing taxable estate, 6.19 

 
Informal Probate 
See also Waiver, opening estate on 

Generally, 2.15, ch. 3 (intro.), 3.2 

Administration Expenses, Election of, Form 6.7 

Application for Informal Administration 

—Form 3.1 

—Denial of Application, 2.15, 3.11; Form 3.1 

Claims, disposing of, 3.23 

Converting from formal probate 

—generally, 4.31 

—Application for Informal Administration, Form 

4.46 

—Notice of Application to Convert to Informal 

Administration, Form 4.47 

—Order Converting Proceeding to Informal 

Administration, Form 4.48 

Converting to formal proceedings 

—generally, 3.31 

—Demand for Formal Proceedings, 3.32; Form 3.74 

—reinstating informal proceedings, 3.33, Form 3.1 

Determining assets, 3.21 

Distribution, Letters Concerning, Form 3.69 

Domiciliary Letters, Form 3.16 

Estate Account, Form 3.65 

Filing, ch. 3 (intro.) 

Hearing on application, required documents, 3.15 

Heirs, determination of 

—generally, 3.4 

—Proof of Heirship, Form 3.4 

Initial Documents to Probate Court, Letter 

Forwarding, Form 3.18 

Initiation of Probate, Letter Regarding, Form 3.5 

Inventory 

—generally, 3.20 

—Form 3.42 

—Letter Forwarding to Beneficiaries, Form 3.45 

—Letter Forwarding to Probate Registrar, Form 

3.44 

Jurisdiction and venue, 3.3 

Letters of trust, 3.11 

Notice to interested persons and creditors 

—generally, 3.7, 3.14, 3.15 

—Estate Account, 2.24, 3.28; Form 3.65 

—Inventory, 2.24, 3.20; Form 3.42 

—letters to creditors, Forms 3.33–3.36 

—Notice to Creditors, Form 3.8 

—Notice Setting Time to Hear Application and 

Deadline for Filing Claims, Form 3.22 

—Probate Claims Notice, 3.6; Forms 3.1, 3.6, 3.7 

Opening estate, on waiver, 3.11, 3.12 

Outline of, 3.1–3.36 

Personal Representative 

—Consent to Serve, Form 3.13 

—Final Letter to, Form 3.73 

—Statement to Close Estate, 3.28; Form 3.70 

Probate Claims Notice, 3.6; Forms 3.1, 3.6, 3.7 

Statement of 

—Informal Administration, Form 3.15 

—Termination or Confirmation of Interest(s) in 

Property, Form 3.50 

Termination 

—of Decedent’s Interest, Form 3.52 

—or Confirmation of Interest(s) in Property, 

Statement of, Form 3.50 

Waiver and Consent, Form 3.3 

When appropriate, 2.15, 3.2, 3.11 

 
Insurance 
Generally, 3.21, 4.13; MIL § 17 

Liability insurance 

—Letter Reminding Personal Representative to 

Review Insurance, Form 3.28 

Life insurance 

—generally, 2.11, 2.21, 3.21, 4.13; MIL § 17 

—Letter Regarding, Form 3.53 

—Life Insurance Statement for Insured Decedent, 

Form 3.54 

 
Inventory 
Generally, 2.24, 3.20, 4.15; MIL §§ 11–16 

Classification of Property 

—Hearing on, Order for, Form 4.31 

—Objection to, Form 4.30 

—Order Approving, Petition for, Form 4.29 

—Order Classifying Property, Form 4.32 

—Personal Representative or Relative, Letter 

Regarding Inventory to, Form 3.41 

—Probate Registrar, Letter Forwarding Inventory 

to, Form 3.44 

Determining assets, 3.21, 4.13 

Exhibiting, 2.24, 3.21 

Filing, 2.24, ch. 3 (intro.), 3.21, ch. 4 (intro.), 4.14 

Form 

—formal, Form 4.26 

—informal, Form 3.42 
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Inventory Exhibited, Form 3.43 

Inventory on File, Notice of, Form 4.27 

Letter to Personal Representative or Relative 

Regarding, Form 3.41 

Letters Forwarding 

—to Probate Registrar, Form 3.44 

—to Beneficiaries, Form 3.45 

Waiver of Right to Receive Inventory and 

Accounts, Form 4.28 

 
Investments, 2.22 
 

 
J 

 
Joint Tax Returns 

See Income Tax 

 
Joint Tenancy 
Generally, MIL § 18 

Certificate of Termination, Form 5.20 

Certificate of Summary Confirmation of Interest in 

Property, Form 5.22 

Order on Petition for Summary Assignment, 5.9; 

Form 5.18 

Order on Petition for Summary Settlement, 5.6; 

Form 5.10 

Petition for Summary Confirmation of Interest in 

Property, Form 5.21 

—Final Judgment, 4.23; Form 4.40 

—Petition for Termination of Joint Tenancy or Life 

Estate, Form 5.19 

—Statement of (informal probate), 3.29; Form 3.50 

Termination of Decedent’s Interest, Form 5.23 

Transfer 

—generally, 2.11, 2.13 

—of Interest in Property, 3.29; Form 3.51 

—summary proceedings, 5.13 

—Termination of Decedent’s Interest, Form 3.52 

 
Judge, Substitution of 

See Substitution of Judge 

 
Judgment 
Determining Descent, Form 5.27 

Final, Form 4.40 

On Claims, Form 4.25 

 
Jurisdiction and Venue, 2.17, 3.3 
 

 

L 

 
Liability 
Distributee’s or claimant’s, 3.24 

Personal representative’s.  See Personal 

Representative, Liability 

 
Life Estate, Termination of 
Final Judgment, 4.23; Form 4.40 

Order on Petition for Summary Assignment, 5.9; 

Form 5.18 

Order on Petition for Summary Settlement, 5.6; 

Form 5.10 

Petition for Termination of Joint Tenancy or Life 

Estate, 5.12; Form 5.19 

Statement of (informal probate), 3.29; Form 3.50 

 
Life Insurance 

See Insurance 

 
Loss Carryovers 

See Income Tax 
 

 
M 

 
Mail 
Affidavit of Service, Form 4.9 

Letter to Postmaster, Form 3.27 

 
Marital Property 
See also Deferred Marital Property 

Classification of property 

—generally, 2.20; MIL §§ 4.07, 4.08 

—Objection to, Form 4.30 

—Order Classifying Property, Form 4.32 

—Order for Hearing on, Form 4.31 

—Petition for Order Approving, Form 4.29 

—reclassification methods, 2.20 

—rules, 2.20 

Deferred marital property, 2.20 

Determination date, MIL § 4.05 

Gross estate, amount included in, 6.5 

Individual property, 2.20 

Management and Control 

—Petition for Declaration of, Form 4.33 

—Order Declaring Interest in Property, Form 4.34 

—Order Declaring Rights of, Form 4.35 

Mixed property, 2.20 

Personal representative, conflicts of interest, 2.8 

Settlement Worksheet, Marital Property, Form 3.46 

Spousal Election, Form 4.62 

Survivorship marital property, termination of 

—Final Judgment, 4.23; Form 4.40 
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—Petition for Termination of Joint Tenancy or Life 

Estate, Form 5.19 

—Statement of (informal probate), Form 3.50 

Survivorship marital property, transfer, 2.13 

Terminable interest property, 2.20 

Transfer, 2.13 

 
Master Information List, ch. 1 

 
Medical Assistance 

See Claims, Notice to DHS 

 
Medical Expenses 
Generally, MIL § 28 

Division of items between decedent’s and estate’s 

income tax return, 6.17 

 
Mortuary Arrangements, 2.3, 4.17; MIL § 27 

 
Motor Vehicles, Transfer of 
Generally, 2.13, 3.21, 4.13, 5.1, 5.3, 5.6 

Forms 

—Statement of Transfer of Vehicles to a Surviving 

Spouse or Surviving Heir, Form 5.3 

—Statement for Transfer of Vehicles to a Surviving 

Spouse, Form 3.59 

—Wisconsin Title & License Plate Application, 

Form 3.60 

Letter Forwarding Statement for Transfer of 

Vehicles and Title to DOT, Form 3.61 

Personalty, selection of by surviving spouse or 

children, 4.38 

 

 
N 

 
Nonprobate Property Transfers 
Generally, 2.11 

Beneficiary designations, 2.11 

Funded revocable trusts, 2.11 

Motor vehicles, 2.13 

Payable on death (POD) accounts, 2.11, 5.22 

Securities, 5.25; MIL §§ 18.2–18.3 

Will-substitute agreement, 2.13 

 
Notice 
Creditors, 3.7, 4.9, 5.5, 5.9 

—Letter Forwarding Proof of Publication, Form 

3.20 

—Letter to Newspaper Accompanying Notice for 

Publication, Form 4.8 

—Letter to Probate Registrar Concerning Proof of 

Publication, Form 3.39 

—Letters to creditors, Forms 3.33–3.35 

—Notice to Creditors, Form 3.8 

—Notice to Creditors for Summary Assignment, 

Form 5.13 

—Notice Setting Time to Hear Application and 

Deadline for Filing Claims, Form 3.22 

—Order Limiting Time for Filing Claims, Form 4.7 

—Order Setting Time to Hear Petition for 

Administration and Deadline for Filing Claims, 

Form 4.5 

—Payment of Bill for Proof of Publication, Letter to 

Personal Representative, Form 3.38 

—Proof of Publication, Form 3.19 

—Publication Fee, Letter Forwarding, Form 3.40 

DHS 

—formal probate, 4.9; Forms 3.6, 3.7, 4.1 

—informal probate, 3.6; Forms 3.1, 3.6, 3.7 

—summary proceedings, 5.3, 5.6, 5.9; Forms 3.6, 

3.7, 5.1, 5.4, 5.12 

Interested persons 

—formal probate, 4.9, 4.14, 4.22; Forms 4.5, 4.10, 

4.11, 4.26, 4.27, 4.36–4.38 

—informal probate, 3.7, 3.14, 3.20, 3.28; Forms 3.3, 

3.22, 3.41, 3.69–.71 

—summary proceedings, 5.6, 5.7 

Opening estate on, 4.9 

 

 
O 

 
Opening the Estate 
Formal probate 

—generally, 4.9 

—forms required, 4.11 

—initial hearing, 4.9, 4.10 

—initiation of, 4.6 

—outline of, 4.8–4.11 

Informal probate 

—generally, 3.11, 3.14 

—forms required, 3.12 

—outline of, 3.10, 3.14 

 
Orders 
Allowance, Form 4.56 

Appointing Appraiser(s), Form 4.20 

Appointing Guardian ad Litem or Attorney, Forms 

3.9, 4.2 

Classifying Property, Form 4.32 

Converting Proceeding to Informal Administration, 

Form 4.48 

Declaring Interest in Property, Form 4.34 

Declaring Rights of Management and Control, Form 

4.35 

Discharging Guardian ad Litem, Form 4.44 

Discharging Personal Representative, Form 4.45 

Dispensing with Guardian ad Litem, Form 3.12 
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Dispensing with requirement to file closing 

certificate for fiduciaries, Form 6.17 

Extension of Time, Form 3.63 

Formal Administration, Form 4.15 

Hearing on Classification of Property, Form 4.31 

Hearing on Petition for Judgment Determining 

Descent, Form 5.25 

Limiting Time for Filing Claims, Form 4.7 

Notice for Hearing on Petition for Final Judgment, 

Form 4.38 

Setting Time to Hear Petition for Administration 

and Deadline for Filing Claims, Form 4.5 

Special Administration, Form 4.51 

—Order for Special Administration, Form 4.51 

—Order Discharging, Form 4.54 

—Order Setting Time to Hear Petition, Form 4.50 

Special Allowance, Form 4.59 

Spouse’s Exemption from Creditors, Form 4.61 

Summary Assignment 

—Order and Notice of Hearing Petition of, Form 

5.14 

—Order on Petition for, Form 5.18 

Summary Settlement 

—Order and Notice for Hearing on Petition for, 

Form 5.6 

—Order on Petition for, Form 5.10 

 

 
P 

 
Payable on Death Accounts, 2.11, 5.22 

 
Personal Representative 
Conflicts of interest, 2.8 

Consent to Serve, Form 3.13 

Discharge of 

—generally, 3.28, 4.30 

—Order, Form 4.45 

Domiciliary Letters 

—Forms 3.16, 4.16 

—Letter Requesting, Form 3.17 

Duties, ch. 2 (intro.), 2.20 

Fiduciary Relationship 

—Letter Forwarding Notice Concerning, Form 6.4 

—Notice Concerning, Form 6.3 

Final Letter to, Form 3.73 

Foreign executor 

—generally, 2.16, 3.9, 4.40 

—ancillary probate, 4.40 

—Appointment of Resident Agent, Form 4.22 

Liability 

—discharge from, 3.28, 4.21, 6.2, 6.11 

—for claims, 2.15, 3.2 

—for distributions, 3.24 

—for investments, 2.22 

—for receipts and disbursements, 4.17 

—for taxes, 6.2, 6.2, 6.11 

—release from, Forms 3.70, 4.45, 6.13 

—Request for Discharge from Personal Liability 

Under Internal Revenue Code Section 2204 or 

6905, Form 6.13 

Refusal of 

—generally, 2.15 

—Declination to Serve or Resignation, Form 3.14 

Selection of attorney for, 2.4, 3.8 

Statement to Close Estate, Form 3.70 

Surviving spouse as, 2.8 

Waiver 

—of fees, Forms 3.25, 3.26 

—of tax deduction for fees, 6.19; Form 6.7 

 
Personalty 
Selection of, by surviving spouse, domestic partner, 

or children, 4.38 

Surviving Spouse’s/Domestic Partner’s Selection of 

Personal Property, Form 4.57 

 
Petitions 
Allowance, Form 4.55 

Certificate of Descent/Judgment Determining 

Descent, Form 5.24 

Declaration of Rights of Management and Control 

and Interest in Property, Form 4.33 

Dispense with Guardian ad Litem, Form 3.11 

Extension of Time, Form 3.62 

Final Judgment, Form 4.37 

Formal Administration, Form 4.1 

Order Approving Classification of Property, Form 

4.29 

Special Administration 

—Form 4.49 

—Petition for Discharge, Form 4.53 

Special Allowance, Form 4.58 

Spouse’s Exemption from Creditors, Form 4.60 

Summary Assignment, Form 5.12 

Summary Settlement 

—Form 5.4 

Termination of Joint Tenancy or Life Estate, Form 

5.19 

That Home Be Assigned to Spouse or Domestic 

Partner, Form 4.65 

 
POD Accounts 

See Payable on Death Accounts 

 
Postmortem Adjustments to Estate, 2.28 

 
Pretermitted Heirs 

See Heirs 
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Probate 
See also Formal Probate; Informal Probate; 

Summary Administration 

Choice of procedure, 2.10 

Classification of, ch. 2 (intro.) 

Stages of, ch. 2 (intro.) 

 
Probate Claims Notice 
Formal, 4.9; Forms 3.6, 3.7, 4.1, 4.46 

Informal, 3.6; Forms 3.1, 3.6, 3.7 

Summary, 5.3, 5.6, 5.9; Forms 5.1, 5.4, 5.12 

 
Probate Registrar 
Letter Forwarding to Probate Registrar 

—Claims Information, Form 3.35 

—Closing Documents, Form 3.72 

—Estate Receipt, Form 3.68 

—Initial Documents, Form 3.18 

—Inventory, Form 3.44 

—Petition and Order for Extension of Time, Form 

3.64 

—Waiver of Fees, Form 3.26 

Proof of Publication, Letter to Probate Registrar 

Concerning, Form 3.39 

 
Property, Transfer of, 2.10 

See also Descent of Property; Transfer of Property, 

Personal; Transfer of Property, Real 

 
Publication 

See Notice 
 

 
R 

 
Real Estate 
See also Transfer of Property, Real 

Deed for Recording, Letter Forwarding, Form 3.58 

Jointly held, MIL § 18 

Nonresident decedent with Wisconsin situs, 2.16 

Petition for Termination of Joint Tenancy or Life 

Estate, Form 5.19 

Real Estate Tax Bills, Letter Requesting, Form 3.30 

Resident decedent with non-Wisconsin situs, 2.16 

Solely held, MIL § 11 

Statement of Termination or Confirmation of 

Interest(s) in Property, Form 3.50 

Termination of Decedent’s Interest 

—Forms 3.52, 5.23 

Title, 3.21; MIL §§ 11.1–11.2 

Title Insurer, Letter to, Form 3.31 

Title Reports, Letter Forwarding, Form 3.32 

 
Recording, Proof of, 4.28; Form 4.43 

 

Resident Agent, Appointment of 

See Personal Representative 
 

 
S 

 
Safe Deposit Box 
Generally, 2.6, 3.21, 4.4; MIL § 10 

Letter to Financial Institution Concerning, Form 

3.24 

 
Savings Bonds, 3.21, 4.13, 6.17 

 
Securities 
Generally, 2.22, 3.21, 4.12, 5.25; MIL §§ 12–13, 18, 

25 

Letter of Instruction, Form 3.56 

Letter to Stockbroker, Form 3.55 

Nonprobate transfer, 5.25 

Valuation, taxes, 6.5 

 
Service of Process, Agent in Wisconsin for, 3.9 

 
Situs 

See Real Estate 

 
Social Security, 3.21, 4.13 

 
Special Administration 
Generally, 2.16, 4.35 

Access to safe deposit box, 3.21 

Ancillary probate, 2.16, 4.40 

Assets (nonliquid), conversion of, 4.38 

Following formal or informal administration, 4.35 

Forms required, 4.36 

Letters of Special Administration, Form 4.52 

Order 

—for Special Administration, Form 4.51 

—Discharging, Form 4.54 

—Setting Time to Hear Petition, Form 4.50 

Petition 

—for Discharge, Form 4.53 

—Form 4.49 

—Order Setting Time to Hear, Form 4.50 

Procedure, 4.35 

Rental property, 2.22 

Special Administrator 

—Order for, Form 4.51 

—Order Discharging, Form 4.54 

—Order Setting Time to Hear Petition, Form 4.50 

—Petition for Discharge, Form 4.53 

Will contests, 2.30 
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Special Summary Procedures 
Generally, 5.20 

Employee wages and cash bond, direct payment, 

2.13, 5.23–5.24 

Letter Requesting Execution of Initial Summary 

Procedure Documents, Form 5.2 

POD accounts, 2.11, 5.22 

Securities, transfer of, 5.25 

Summary settlement of small estate of ward, 5.21 

 
Spouse 

See Surviving Spouse 

 
Substitution of Judge (Informal Probate), 3.3 

 
Summary Administration 
See also Summary Assignment; Summary 

Settlement 

Generally, 2.14 

Availability, 2.14 

Outline of summary procedures, 5.1–5.25 

Special administrator 

—Appointment of, generally, 2.14, 5.6 

—Order for, Form 4.51 

 
Summary Assignment 
Generally, 2.14, 5.7 

Affidavit of Additional Property and/or Creditor, 

Form 5.15 

Conversion from informal or summary settlement, 

5.8 

Creditors’ rights, 5.8 

Forms required, 5.9 

Notice to Creditors, 5.9; Form 5.13 

Order and Notice of Hearing/Petition, 5.9; Form 

5.14 

Order on Petition, Form 5.18 

Petition, Form 5.12 

Signature Bond, Forms 5.16–5.17 

Special administrator, order for, 5.9; Form 4.51 

 
Summary Settlement 
Generally, 2.14, 5.4 

Conversion from formal or informal probate, 5.5 

Creditors’ rights, 2.14, 5.5 

Filing, ch. 5 (intro.) 

Forms required, 5.6 

Order and Notice for Hearing, 5.6; Forms 5.6–5.7 

Letter to Interested Person Regarding Summary 

Settlement, Form 5.7 

Letter to Register of Deeds to Record Order on 

Petition for Summary Settlement, Form 5.11 

Order on Petition for, Form 5.10 

Petition, Form 5.4 

Special administration, order for, 5.6; Form 4.51 

Surety 

See Bond 

 
Surviving Spouse 
Allowances 

—generally, 4.38 

—Allowance, Petition and Order for, Forms 4.55, 

4.56 

—Exemption from Creditors, Petition and Order 

for, 4.39; Forms 4.60, 4.61 

—Selection of Personal Property, 4.38; Form 4.57 

—Special Allowance, Petition and Order for, Forms 

4.58, 4.59 

—Spousal Election, Form 4.62 

As personal representative, 2.8 

 
Survivorship Marital Property 
Generally, MIL § 18 

Termination 

—Final Judgment, 4.23; Form 4.40 

—Petition for Termination of Joint Tenancy or Life 

Estate, Form 5.19 

—Statement of (informal probate), Form 3.50 

Transfer, 2.13 

 

 
T 

 
Taxable Estate 
Alternative valuation date, 6.5 

Computing tax, 6.8 

Decedent’s property, 6.5 

Deductions, 6.6–6.7 

Marital property, 6.5 

Penalty for undervaluation, 6.5 

Special use valuations, 6.5 

Valuation, 6.5 

 
Tax Identification Number (TIN) 

See Employer Identification Number 

 
Taxes 
See also Estate Tax; Income Tax 

 
Terminable Interest Property 

See Marital Property 

 
Termination of Survivorship Marital Property 

See Marital Property 

 
Terminations 

See Life Estate; Real Estate 
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Transfers 
By affidavit 

—generally, 2.12, 2.14, 5.1–5.3 

—Forms 5.1A–5.1D 

Joint tenancy.  See Joint Tenancy 

Marital property.  See Marital Property 

Motor vehicles.  See Motor Vehicles, Transfer of 

Nonprobate property.  See Nonprobate Property 

Transfers 

Property, personal.  See Transfer of Property, 

Personal 

Property, real.  See Transfer of Property, Real 

Securities, 5.25 

 
Transfer of Joint Tenancy 

See Joint Tenancy 

 
Transfer of Motor Vehicles 

See Motor Vehicles, Transfer of 

 
Transfer of Property, Nonprobate 

See Nonprobate Property Transfers 

 
Transfer of Property, Personal 
By affidavit, 2.14, 5.1; Form 5.1 

Motor vehicle.  See Motor Vehicles, Transfer of 

Nonprobate, 2.11 

Specific assets, 2.13 

 
Transfer of Property, Real 
Real estate, jointly held, 2.11, 2.13 

Survivorship marital property, 2.13 

Transfer of Interest in Property, 3.28; Form 3.51 

 
Trust 
Generally, MIL § 8 

Fiduciary income tax, 2.23 

Funded revocable, 2.11 

Letters of, Form 4.19 

Trust Verification, 6.9; Form 6.8 

 

 

V 

 
Valuation 

See Taxable Estate 
 

 
W 

 
Wages, Decedent’s 

See Employer 

 
Waiver 
Opening estate on, 3.10, 4.9 

Waiver and Consent, Form 3.3 

Waiver, Consent and Approval, Form 4.6 

Waiver of Personal Representative’s Fee, Forms 

3.25, 3.26 

Waiver of Right to Receive Inventory and 

Accounts, Form 4.28 

Waiver of tax deduction for personal 

representative’s fees, 6.19; Form 6.7 

 
Washington Will, 2.13 

 
Welfare Claims 

See Claims 

 
Will 
Attesting Witnesses Who Will Prove Will, Letter to, 

Form 4.13; MIL § 6.03 

Contests 

—generally, 2.30 

—need for special administrator, 2.30 

Filing, ch. 4 (intro.), 4.4 

Proof of, 4.10; Form 4.14 

Revival of, 2.27 

Revocation of, 2.27 

Verification, 6.9; Form 6.9 

 
Will-Substitute Agreement, 2.13 
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